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Abstract. Ukraine’s course toward European integration requires harmonisation of Ukrainian legislation with European
law, which has its origins in the cultural and traditional foundations of the ancient era. Therefore, the research on
the influence of the ancient Greek philosophy of law on the development of Ukrainian jurisprudence becomes relevant,
and in the course of this, the problem of the clash of traditions of different legal families and areas of development of
legal innovations arises. The purpose of this study - to identify the factor of the dialectic of traditions and innovations
in Ukrainian jurisprudence as one of the driving factors of its development. The author uses the methods of axiological
analysis, comparative legal method and the method of analogy to substantiate the results obtained and develop conclusions.
As a result of the research, it was established that no matter how modified the forms of key legal values, doctrines and
institutions are, they are always based on the fundamental ideas based on the intellectual traditions and philosophical
and legal ideas of the thinkers of Ancient Greece. It is evidenced by the universalist approach they initiated, on which
all European science (including legal science) is based, and modern anthropological concepts of law understanding
in general and the justification of fundamental human rights, in particular, are based on principles genetically rooted in
the teachings of Protagoras, Socrates and Aristotle. Therewith, it was established that the latest achievements in the
organisation of democratic governance are focused on the implementation of the ancient Greek idea of democracy. The
author demonstrates that in the dialectical process of development of any legal system, there is always an interaction
of some established (traditional) components and various new developments conditioned upon the specifics of such
development at each stage, and concludes that the time-influenced changeability of legal values, doctrines and institutions
goes back to the intellectual tradition and philosophical and legal ideas of the thinkers of the Ancient period. The practical
significance of this research is that the materials of the study can be used: in lawmaking — for the preparation and
substantiation of draft laws on the further development of the legal system of Ukraine; in the educational process and
research work — in teaching relevant disciplines

Keywords: ancient Greek philosophy of law, the idea of law, values of law, legal tradition, innovation of law, European

integration

Introduction

The development of the legal system is a dialectical process
in which there is always an interaction between some estab-
lished - customary and traditional — components and some
new developments caused by the specifics of such develop-
ment at each stage of its life. This specificity is a natural
consequence of the constantly changing economic, political
and socio-cultural conditions of the functioning of law and,
accordingly, its understanding in legal science.

Therewith, legal traditions embody the regulatory ex-
perience (both national and global) that has been tested for
thousands of years, the preservation and transmission of which
to future generations ensures the heredity and continuity of
legal development, while value and legal innovations, em-
bodying the cultural and historical specifics of legal relations
within a particular society and the means of their regulation,
are a kind of mediating link that connects and adapts tra-
ditional values to new conditions and deviations from past
experience.

As noted by Yu. Oborotov (2004), the legal system, be-
ing a factor of stability in society, embodies traditions that
are a link between the past, present and possibly even the
future. Traditions in law — the fact of legal inheritance, a

Suggested Citation

synonym for absolute, eternal, life-affirming at different
times, and their authority is asserted through usefulness, prev-
alence, mass application, effectiveness, etc. Thus, traditions in
the field of law do not require coercion for the most part.

It is through the presence of some consolidating traditions
that different legal systems integrate into a common legal
family. Thus, for example, the common law family is domi-
nated by the tradition of accumulating experience in similar
and special cases of legal relations that require judicial reso-
lution, and “algorithms” for making court decisions in these
cases. Instead, the Romano-Germanic legal family is based
on the tradition of regulatory generalisation of standards of
lawful behaviour and the development of general criteria for
its distinction from various types of offences. Therewith, in
the first of these legal families, procedural law traditionally
prevails over substantive law, and in the second - vice versa.

Innovations, on the other hand, are deviations from tra-
ditional experiences associated with creative development
(Oborotov, 2004). Even at the level of legal understanding,
i.e., the fundamental interpretation of the essential content
of law in legal science (including Ukrainian), an “innovative
branch” is being noticeably developed, designed to over-
come the traditional one-sidedness of the interpretation of

Article’s History: Received: 27.09.2022 Revised: 15.11.2022 Accepted: 07.12.2022

Vandzhurak, R.V. (2022). Traditions and innovations in Ukrainian jurisprudence: Ancient Greek roots. Social and Legal Studios,

5(4), 9-17.

"Corresponding author



10

Traditions and innovations in Ukrainian jurisprudence: Ancient Greek roots

the said content, which consists either in a narrow positivist
reduction of law to law or in its jus naturalistic reduction to
some “natural foundations” of the normativity of human be-
haviour. This tradition dates back to the ancient philosophi-
cal and legal idea of distinguishing between “absolute” (“di-
vine”, “universal”) and “relative” (“human”, “changeable”) laws.

However, as a regulatory requirement that is not justified
by any “meta-legal” grounds is perceived not so much as a
will that must be obeyed as a “whim of the authorities”,
similarly, a “fair provision” not officially enshrined and not
supported by appropriate state legal mechanisms will rely
solely on the rather shaky foundation of “goodwill”. Therefore,
“it is not accidental that there are attempts to overcome the
narrowness of traditional Western conceptions of law, at
least the positivist natural and sociological ones, by estab-
lishing a single integrated jurisprudence. This new jurispru-
dence (social theory of law) should be based both on reason
and on feelings, intuition and faith” (Oborotov, 2004).

In exploring this subject, it should be noted that Ukrainian
scholars have not explored traditions and innovations in the
process of reforming the legal system of Ukraine in terms of
its ancient Greek roots, and accordingly, there are no disser-
tations on this subject. Therewith, Ukrainian scholars have
explored some aspects of traditions in law, the influence
of ancient Greek philosophy of law on Ukrainian jurispru-
dence, including the development of the institution of hu-
man rights, the establishment of a tradition of legal culture,
the concept of punishment, the democratic foundations of
society, the institution of private property, justice, etc. First
of all, this refers to S.H. Melenko (2013), who explored the
ancient Greek origins of Ukrainian philosophical and legal
thought in his monograph of the same name, which is the
most significant scientific study on this issue in Ukraine. The
researcher traced the history of the assimilation and trans-
formation of ancient ideas in Ukraine from the time of the
adoption of Christianity in Kievan Rus, therewith, as and
under the influence of which the ideas of Socrates, Plato
and other thinkers came to the Ukrainian land, until the
20™ century. In this way, the scholar demonstrated that over
the centuries, ancient Greek philosophical and legal tradi-
tions have always been one of the most influential founda-
tions of Ukrainian legal thought, but these foundations were
frequently reinterpreted under the influence of Christianity,
on the one hand, and national specifics, on the other.

P.I. Mamchyn (2021) considered in the philosophical
and legal discourse the influence of ancient Greek law on
modern Ukrainian justice and proved that the Ukrainian
Constitution is based on the fundamental principles of the
judicial system of ancient Greece, in particular the equality
of all participants in hearings before the court, the competi-
tiveness of the parties, the ability to freely provide convinc-
ing evidence, the right of the accused to defence, publicity,
binding nature of court decisions, the possibility of collegial
consideration of the case, etc.

T.0. Matvieieva (2021) explored the establishment of
the continental system of European law, relevant to this re-
search, using the example of ancient Athens and Sparta. In
her research, the author proved that against the background
of the oligarchic regimes of the time, the Athenian state legal
system, despite being accessible only to free citizens, became
a model of high political culture, as its legislation distin-
guished between crimes in the spheres of public life (state,
family, property, against the person), by gravity and intent
(intentional and unintentional); there was a clear system of

punishment; self-defence was provided for; the perpetrator
and instigator of the crime were distinguished, etc. Thus,
Athenian principles of law became the foundation of Western
democratic values.

D.V. Slynko (2018), in his works, disclosed the emer-
gence and development of procedural provisions on the ter-
ritory of Ukraine, in the ancient era, having explored the
specifics of consideration of legal disputes by judges in an-
cient Greek polises that existed on the territory of Ukraine.
O. Minkovich-Slobodianik (2019) explored the development
of legal culture from Ancient Greece to modern Ukraine.
T.V. Kotenko (2020) explored the issue of the establishment
of human rights and freedoms in the teachings of philosophers
of Ancient Greece and Rome, and in the ideas of several
Ukrainian scholars.

However, despite considerable attention to ancient
sources and their reinterpretation in the Ukrainian philo-
sophical and legal culture from the Middle Ages to modern
times, rather little attention has been paid to the reception
of ancient views in the 21* century. With this study, which
is primarily designed to substantiate the conceptual signifi-
cance of the ancient Greek philosophy of law for reforming
Ukrainian jurisprudence at the present stage, the author in-
tends to explore the driving factors of the development of
Ukrainian jurisprudence, uncovering the dialectic of tradi-
tions and innovations present in it. This research is the first
attempt to substantiate that, despite Ukraine’s long history
of being under the harsh political influence of the Russian
Empire and the Soviet Union, Ukrainian legal traditions and
values are much closer to European ones, both in terms of
content and genetics, which is of great scientific importance
and has significant scientific potential in the context of the
State’s European integration course.

Materials and Methods

In preparing this research, the author used both some pri-
mary sources that testify to the genesis of the foundations of
evidentiary methodology in ancient Greece (in particular,
the works of Plato, Aristotle, etc.) and the latest publications
by Ukrainian authors.

In addition, the study included the Declaration of Principles
“Building the Information Society: A Global Challenge to the
New Millennium” (2003), Resolution of the Verkhovna Rada
of Ukraine No. 3175-IV “On the Recommendations of the
Parliamentary Hearings on the Development of the Infor-
mation Society in Ukraine” (2005) and other regulations of
Ukraine, registered draft laws and conclusions to draft laws.

In the course of the study of ancient sources, the author
applied the method of axiological analysis, since at each stage
of development of the legal regulation system of any country,
the organisation of the latter is established and implemented
under the determining influence of dialectically interacting
traditional legal values and axiological shifts caused by dy-
namic changes in socio-political and cultural life. The axio-
logical method of analysis allowed identifying the key values of
ancient Greek philosophical and legal thought from the texts
of primary sources to provide grounds for conclusions about
the presence of ancient principles in modern Ukrainian legis-
lation, and about the extent and manner of their rethinking,
transformation, and modernisation.

To explore the traditions and innovations in the process
of reforming the legal system of Ukraine, which is current-
ly being implemented primarily in line with the European
integration processes, and to substantiate the results and



formulate conclusions, the author uses the comparative legal
method and the method of analogy. These methods allowed
comparing the key principles of ancient law identified in the
works of Plato and Aristotle and comparing them with the
foundations of modern law in Ukraine, proving the continu-
ity of ancient traditions and, therewith, demonstrating how
they have changed and been updated under the influence
of modern innovations, in particular in the context of the
digitalisation of society.

Results and Discussion

The concept and meaning of traditions in law: Ancient roots
Modern integrative approaches to the law are developed on
various grounds (sociological, psychological, religious, axi-
ological, etc.). However, the most common among them are
ontological versions based on the idea of the organisational
and principled unity of actual and proper being. In addition,
law is not a pure idea, an entity that seems to “hover” in the
space of human activity. Law, as an idea, is always connected
in an ontological sense with the world’s existence, where
the legal order is established based on law. Thus, it is quite
utopian to consider the existence of law without linking it to
the rule of law, and thus, the realisation of legal existence is
possible only if the conditions of its existence in the world
are correlated (Stovba, 2005).

As for the deontological and value dimension of law,
in the projects of its integration based on legal existence as
such, the value space is an organic component of the system
of social existence, since both natural and biological incli-
nations of a person and the communication mechanisms of
their integration into social relations and their assimilation
of the legal standards of their social existence are determined
by the so-called “axiological matrices” indicating the degree
of importance of each of these inclinations for the individ-
ual and their social environment. In addition, this valuable
space is the closest to the subject’s consciousness and, being
not in the depths of existence but on its surface, completes
the pyramid of the ontological hierarchy (Timush, 2009).
Accordingly, the dynamics of establishment and functioning
of regulatory guidelines is primarily determined by the val-
ues of the subject as the main carrier of the generation and
implementation of the law. Thus, the system of integral le-
gal ontology should be crowned with an axiological layer of
human existence, where the value attractors of the dynamics
of legal phenomena are concentrated (Tsymbaliuk, 2008).

Such innovative approaches to the integration of onto-
logical and deontological aspects of the law are conditioned
upon the fact that its essential foundations cannot be unam-
biguously defined either by actual existential or purely regulatory
boundaries. The main reason for this, as A. Kaufmann (1997),
is the fact that law manifests itself as a kind of connecting
channel through which “mutual coherence between the ex-
isting and the proper” occurs. Indeed, “there is no point in
thinking about the reality of Ought, which is fundamentally
different from the reality of Being (Is)... In general, people
comprehend the Proper first of all as an objective reality,
although they do not understand it clearly and still believe in
its existence” (Pattaro, 2005), since developing ideas about
the “proper”, “desirable” order, somehow foresee its potential
realisation (i.e. transformation from the mental ideal into the
real one), and, consequently, harmonise such ideas with or-
ganisational principles and conditions of reality, as otherwise
these ideas of the “proper” will never be realised in the system
of existing legal relations.
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It is traditional for Ukrainian law to belong to the Ro-
mano-Germanic legal family with its inherent tendency to
develop general rules for regulating social relations, which
are the foundation for distinguishing between lawful and un-
lawful behaviour, and for qualifying offences and determin-
ing appropriate legal sanctions in case of their commission.
Therewith, it must be noted that the overly abstract and gen-
eralised nature of legal provisions always provides for a fairl
significant range of “own discretion” of law enforcement
entities in the course of development and decision-making in
specific cases, and, therefore, the real content and scope of
rights are ultimately determined not so much by legal pro-
visions as by judicial decisions in a particular situation, the
specifics of each of which cannot be foreseen by law (Hirsin,
2013). It is primarily for this reason that the current democ-
ratisation processes are leading to the fact that even in the
countries traditionally dominated by the Romano-Germanic
(European continental) legal system, “the crisis of parlia-
mentarism and the strengthening of the role of courts” (Van
Hoecke, 2002) is becoming increasingly noticeable.

Moreover, the preference for a casuistic approach to the
law over a regulatory one is the central idea of legal realism
in jurisprudence, whose representatives believe that even ob-
vious facts, let alone any generalised rules or abstract prin-
ciples, are always interpreted individually, being evaluated
by different people with different worldview, political, moral,
gender, psychological and other attitudes. Therefore, as one of
the brightest representatives of this school, F. Cohen (1960),
“this dependence of individual meaning on a personal system
of correlations is something that the majority take for granted
when refusing to argue about religious matters” — the sci-
entist convinces and asks several questions: is not the same
dependence of meaning and truth on a variable context ob-
served outside religion, even in those secular areas that are
the subject of the activities of lawyers and their clients? Isn’t
it even appropriate to say that law, as a field of constant
dispute, is a field within which the imposition of different
meanings on the same oral formula appears as its most char-
acteristic and essential attribute? (Cohen, 1960).

In general, considering the above circumstances, repre-
sentatives of legal realism have concluded that absolutely
uniform and logically consistent application of the law is
unrealistic in principle. Therewith, lawyers should be aware
of their preferences, ideological attitudes and prejudices that
establish significant obstacles to the objective application of
the law. Thus, just as no two judges have the same mindset,
no two cases have identical factual circumstances, which
means that judges should make decisions not so much based
on abstract legal provisions as on the unique circumstances
of each case (Merezhko, 2002).

It, evidently, should not be understood as a complete re-
jection of the regulatory approach to law. Subjective judicial
discretion should be exercised within some objective legal
framework that would limit judicial arbitrariness and serve
as a general regulatory foundation for legal equality (at least
in terms of the applicable law common to all participants
in legal relations). However, in the context of the European
integration course of the Ukrainian state, there is a growing
need for convergent innovations of national law in the field
of its assimilation with European law, where there is a fairly
stable trend towards convergence of regulatory and case
law. Therefore, in the context of national legal science, the
attitude to judicial precedent should be rethought, which is
essentially at least a specification of an existing legal provision,
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and sometimes the actual foundation for its fundamental
reform or establishment of a fundamentally new regulato-
ry provision. Approximation of national law with European
law, signing of the Association Agreement with the Europe-
an Union (Association agreement between..., 2014), ratifi-
cation of the Convention for the Protection of Human Rights
and Fundamental Freedoms (1950), adoption of the Laws
of Ukraine “On the Ratification of the Convention on the
Protection of Human Rights and Fundamental Freedoms of
1950, the First Protocol and Protocols No. 2, 4, 7 and 11 to
the Convention” (1997) and “On the Ratification of Proto-
cols No. 15 and No. 16 to the Convention on the Protection
of Human Rights and Fundamental Freedoms” (2017) neces-
sitate appropriate changes in the traditional Ukrainian legal
mentality of inappropriate attitude to judicial precedent as a
source of national law. Moreover, the de facto judicial prec-
edent has been used as a source of law in Ukraine for quite
some time. In the end, it is already quite obvious that over
the past two decades, the attitude to judicial precedent as a
source of law in Ukrainian jurisprudence has been changing
significantly, although, admittedly, the inertia of conven-
tional thinking is still evident in both general legal theory
and specialised legal sciences. However, “due to the active
convergence of national and European law, the issue of the
need to introduce legal precedent and determine its place
in the national legal system of Ukraine is more relevant and
necessary than ever, especially against the background of
judicial reform” (Stepanenko, 2018).

Innovations in law against the background of historical
and modern legal traditions: Meaning, development, and
application in Ukrainian jurisprudence

For more than three decades, the tradition of prioritising
state interests over personal ones, which national law inher-
ited from the Soviet system, has been innovatively replaced
by a tradition based on the principle of legal equality of all
subjects of legal relations — state, public and individual. In
this regard, the rights and freedoms of man and citizen, the
universality of which is conceptually based on the principles
of the intellectual tradition of antiquity, acquire a funda-
mental status. However, in modern conditions, these funda-
mental rights themselves are subject to constant adjustment
given economic, political, cultural and other transformations
in the course of social and dynamic processes.

The first generation of human rights was mainly of a
public and political nature, enshrining guarantees of personal
and civil security (prohibition of slavery, torture and other
inhumane treatment of people), freedom of religion, the right
to participate in political life, etc. The second generation
is economic, social and cultural rights, which provide for
guaranteed equal access to basic public goods, services and
opportunities (including the right to work, education, health
care, recreation, etc.). The third generation includes, thus
defined, “self-determining” rights: the right to a peaceful ex-
istence, to determine one’s future, to a safe environment, etc.
Therewith, the rapid technological development of modern
society results in the expansion of not only human capabili-
ties but the demands of the people themselves. Accordingly,
discussions about the next — fourth — generation of human
rights, which include primarily “somatic” rights (the right to
euthanasia, transplantation, gender reassignment, etc.), are
becoming more and more relevant and heated. An important
reason for the controversial nature of issues associated with
the legalisation of such rights is that there are not yet sufficient

opportunities to recognise such requests as universal rights
in terms of developing mechanisms for their implementation
for any person.

In addition, progress in the field of information tech-
nology has resulted in the phenomenon of virtualisation of
life, which has necessitated the development of appropriate
legal and regulatory tools to govern relations in the network
space (“digital law”). The latter usually include: the right
to freedom and personal security in online space; privacy;
freedom of expression in online space; the right to peaceful
assembly, association, and use of electronic tools of democ-
racy; the right to digital self-determination; the right to dis-
connect from online, etc (Marushchak, 2021). The modern
era of social history is no longer just an information society,
whose main difference is generally a shift from an industrial
dominant to an information one, but a so-called digital or
digitalised society.

Considering this, the Declaration of Principles entitled
“Building the Information Society: A Global Challenge for
the New Millennium” (2003) adopted in Geneva at the
World Summit under the auspices of the United Nations pro-
claimed that international governance of the Internet should
be multilateral, transparent and democratic. Several funda-
mental provisions have been developed concerning this task.
First, political authority over Internet-related national policy
issues should be the sovereign right of states; second, the
private sector should continue to play an important role in
Internet development; third, civil society participation, es-
pecially at the community level, should be maximised; and
fourth, intergovernmental organisations should promote
coordination of national Internet policies.

An important step in terms of legislative promotion
of the development of the information society in Ukraine
was the adoption of the Resolution of the Verkhovna Rada
of Ukraine “On the Recommendations of the Parliamentary
Hearings on the Development of the Information Society in
Ukraine” (2005), which stated that the level of development
of the Ukrainian information society was insufficient com-
pared to world achievements in this area. The main reasons
for this situation in Ukraine as of 2005 were: the absence of
a national strategy for the development of the information
society in Ukraine and an action plan for its implementation,
insufficient development of the information regulations, the
slow establishment of the national information infrastruc-
ture for the provision of information services by state au-
thorities and local self-government bodies to legal entities
and individuals using the Internet, absence of coordination
of efforts of the public and private sectors for efficient use
of available resources, low level of information representa-
tion of Ukraine in the Internet space, insufficient presence of
Ukrainian-language information resources on the Internet,
uneven access of the population to computers and telecom-
munications, deepening of “information inequality” between
particular regions, economic sectors and different segments
of the population (Resolution of the Verkhovna Rada of
Ukraine “On the Recommendations...”, 2005).

Accordingly, to offset the existing reasons for the ex-
tremely low level of development of the information society
in Ukraine, several key areas of activity were proposed to
remedy this situation, namely: accelerated introduction of
information and communication technologies in all spheres
of public life, in the activities of state authorities and local
governments; state support for the economic growth of new
“electronic” sectors of the economy (trade, utilities and



banking services, etc.), resolving regulations on electronic
interaction, protecting the information rights of citizens, pri-
marily in terms of access to information, protecting personal
information, supporting democratic institutions, improving
the legal regulation of intellectual property issues and min-
imising the risk of information inequality, etc (Marushchak,
2021). In particular, the basic principles for the development
of the information society in Ukraine from 2007-2015 were
enshrined in law, which resulted from Ukraine’s integration
into global international systems and infrastructure.

Modern society varies in many respects from all its pre-
vious historical forms, and therefore, referring to the Eu-
ropean legal traditions that began in ancient Greece, it is
necessary to consider this specificity when using the legal
experience of the past in the current environment. It applies
both to legal practice and jurisprudence in general. As noted
by N.V. Kushakova-Kostytska (2019), “in the light of modern
information threats and challenges, Ukrainian society must
determine its future by developing an optimal information
policy that covers the establishment of e-jurisprudence, and
the development of a legislative framework for combating
crimes in the information sphere, the development of legal
awareness of citizens in the context of information and psy-
chological wars (considering the emergence of a new type of
personality — Homo virtualis), and, finally, the development of
new legal disciplines related to the theoretical and didactic
substantiation of various aspects of the information society”.
Therewith, it is necessary to consider the global nature of
modern legal science, the impact on its nature and content of
the processes of integration of various branches of humanitar-
ian and natural scientific knowledge and the interconnection
of scientific, philosophical and religious ideas at the world-
view level of understanding of legal phenomena. Thus, in the
philosophical and legal context, such concepts as information,
information society, information law, information security,
etc. are being reinterpreted, and, therefore, multifaceted sci-
entific research in these innovative areas is being encouraged.

Moreover, the virtualisation of modern society ultimately
results in a shift in basic values in society, in particular, the
importance of instrumental rationality is diminishing, and
postmodern values, such as the rights, freedoms and legit-
imate interests of the individual (“second-order values” ac-
cording to Plato), are beginning to prevail. It is reflected
in the necessity to respect human rights and freedoms to
produce, receive, use and transmit information (Kushakova-
Kostytska, 2019). In addition, considering the transnational
nature of information, the necessity for the legal regulation
of information exchange on an interstate and global scale is
becoming more urgent, which in turn stimulates the design
and development of such new branches of law as Internet
law, international telecommunications law, international
information law, media law, etc.

The current body of international regulations in the in-
formation sphere should address the regulatory content of
its provisions to protect universal human values (axiological
dimension), and influence social, economic, political and
other significant factors of society (ontological dimension),
religious preferences, moral, ethical and cultural traditions,
respect for state sovereignty, mentality and other differences
of the population (cultural and identification dimension).
As for the legal regulation of the information society in
Ukraine, the sources of international law on such regulation
are represented by general legal provisions, legal provisions
concerning specific categories of people (children, disabled
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persons, journalists, etc.), legal provisions regulating the in-
formation sphere at the regional level, legal provisions on
cybercrime, legal provisions on the principles of using infor-
mation and communication technologies in lawmaking, and
various recommendations designed to develop e-governance
and e-justice (Kushakova-Kostytska, 2019).

Evidently, the informatisation of society is a significant
factor in its tendency toward “openness” and globalisation.
Therewith, it should be noted that such transformations of
the modern world are rather ambiguously assessed in the
political and legal literature: “On the one hand, globalisation
can be considered a driving force of progress, as it provides
each country with the opportunity to join the information
technology of exchange of goods, services, information, cap-
ital, etc. ... However, on the other hand, globalisation can
pose significant threats to the national system of social life,
traditions, worldview and other social values” (Humeniuk, 2007).

Therewith, such ambiguity in assessments of globalisation
processes in the modern world is largely explained by their
internal dialectic, which is as follows: any systemic entity
(including national-political) does not exist as a completely
isolated object and, accordingly, interacts with other similar
entities in its environment, it thereby develops higher-order
integrity (metasystem), in the context of which it functions
according to both to its principles of organisation and the
laws of interaction within the established metasystem. In
turn, such interdependence implies the existence of some
differentiated (and, therefore, relatively autonomous) ele-
ments between which this interaction occurs. Therefore, it
would be incorrect to reduce the movement towards global
unity of the world to the processes of its homogenisation.
In this regard, it is rather a question of the functional unity
of heterogeneous and relatively independent national and
cultural communities. Moreover, it is impossible to foresee
and ensure the realisation of variable and dynamic human
interests, purposes and requirements on a purely global
scale. Effective mechanisms for such implementation can be
developed and function only at the local level — in the system
of national statehood and public self-organisation (Hirsin, 2013).
Therefore, the unfolding of globalisation processes dialectically
combines such opposing (and, therewith, supporting and bal-
ancing each other) aspects as “homogenisation” and “heter-
ogenisation” (in this regard, R. Robertson (1995) uses the
term “glocalisation” to emphasise the unity of the tendencies
towards “global alignment” and “local identification”), objective
determination and subjective motivation.

According to L.H. Udovyka (2011), globalisation is an
objective process, in other words, the need of humanity for
unity, a specific megatrend of world-historical development,
a product of global informatisation, where the changing role
of finance is recognised both as a positive aspect and as a
process with not so positive trends, such as environmental
problems, the rapid growth of the world’s population, un-
even distribution of resources, etc. While the danger associ-
ated with the subjective aspect of globalisation is expressed
in the desire of specific participants in geopolitics to use
objective globalisation processes and their consequences in
their interests, subjective globalisation relays the ideology of
the market, the content and rules of which are dictated by
industrialised states, oligarchic clans, the IMF, and the IMB.
Thus, Ukrainian scholars are concerned about the contradic-
tory combination of objective and subjective components of
globalisation, which can increase the risks, in particular, of
various forms of destabilisation, anthropological disasters and
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the destruction of society in all spheres of public life. “Risk
is becoming a permanent phenomenon in modern global so-
ciety” (Udovyka, 2011). Therefore, Ukrainian jurisprudence
is currently facing a growing demand for rethinking many
conventional approaches to legal regulation of modern so-
ciety, and for developing effective innovative mechanisms
for its implementation.

In this regard, one of the key issues that are the subject
of active debate in Ukrainian and international political and
legal literature is the problem of revising the classical con-
cept of democracy as a fundamental value of European law.
Therewith, the democratic traditions that began in the era of
Ancient Greece are largely demonstrating their insufficiency
to the current socio-political realities.

Notably, how democracy is exercised have been constantly
subjected to critical analysis, revision, and innovative im-
provement since the very beginning of this form of govern-
ment (especially after the “democratic trial” of Socrates).
Already Plato (2000) tried to resolve such contradictions of
democracy, which were expressed, on the one hand, in the
desire for universal happiness in the state and the preserva-
tion of the “dignity of the soul of every citizen”, and, on the
other hand, in the lack of natural inclinations of a “reasonable
and just ruler” in most of them. After all, just as eyes and ears
have completely different purposes, thus different human souls
have different ways of realising themselves in life (Plato, 2000).
“In a worthless soul, government and care will be bad, but
a good soul will conduct its affairs well” (Plato, 2000), and
therefore Plato insisted that not everyone should be involved
in democratic government, but only the “elect”, i.e. the wisest,
since they are the ones who best understand what the Good
is, both “divine” and “human” (Plato, 2016).

The fact that ancient Greek thinkers already realised that
democracy can take different forms is manifested in Aristo-
tle’s (2005) distinction of five types of democracy. The first
implies the participation of all in public administration, i.e.
equality, as a manifestation of democracy, in which neither
rich nor poor have specific advantages, and the decisions of
the majority have a levelling effect. In the second case, the
achievement of public office is conditioned by a low property
price. The third type of democracy provides for the right to
hold public office to all those who are citizens of the state
by birth, and the fourth extends this right to persons who
have acquired citizenship. However, in both of these forms
of democratic government, according to Aristotle, “the law
is the ruler.” Finally, the fifth type of democracy is one in
which the same conditions are necessary as in the fourth
type, but power belongs to the demos rather than to the law
(here, popular decrees rather than the law are decisive and
are achieved through demagogues) (Aristotle, 2005).

Therewith, it should be noted that democratic legal tra-
ditions are an integral component of the history of Ukrainian
law. Even under the autocratic rule of the Russian Empire,
the Ukrainian Cossacks, as a symbol of freedom as the highest
value, founded the Zaporozhian Sich, whose organisational
foundations contained many “republican” elements charac-
teristic of ancient Greek and Roman statehood. Although the
Constitution of Pylyp Orlyk (Agreements and decrees on the
rights..., 1710) enshrined the hetman’s lifelong power, this
power was limited in every way by the Constitution and was
designed to be coordinated with the decisions of the Cossack
council (similar to the popular assembly in Greek polities).
Therewith, the hetman was elected at a Cossack assembly,
attended by all adult men. Thus, Article 6 of this Constitution

emphasises that even in autocratic European countries, “al-
ways, regardless of whether it is peace or war, councils are
held privately and publicly for the common good of the Fa-
therland, where the autocrats themselves, present at them,
do not prohibit their decisions to be criticised (discussed and
approved) by ministers and advisers. Therefore, why can’t
such a good system be preserved among a free people? In the
Zaporozhian Army under the hetmans, according to ancient
rights and freedoms, it was definitely preserved. If some-
thing incompatible with the rights and liberties, harmful and
unprofitable for the Fatherland is noticed in the actions of
the Hetman, then the General Elders, colonels and general
advisers will be authorised to reproach His Majesty for vio-
lating the rights and liberties with free votes either privately
or, if necessary, publicly at the council without censure and
the slightest insult to the high regional honour. The Hetman
should not be offended and take revenge, but, on the contrary,
try to correct the imperfections” (Agreements and decrees on
the rights..., 1710). Thus, the very first sprouts of independent
Ukrainian statehood that emerged against the backdrop of im-
perial autocracy were imbued with the spirit of European con-
stitutionalism and the democratic traditions of antiquity.

The state of innovation in modern Ukrainian jurisprudence
The objective tendency of the dynamics of modern political
and legal reality to increase the degree of openness of society
and increase its self-organising potential contributes to the
corresponding innovative changes in understanding the very
content of democracy and the forms of its implementation.
In particular, its purpose is increasingly becoming not so
much the development of certain “strict directives” on the
regulation of legal relations as the development of a common
opinion in a decentralised mode (Habermas, 1996). If even
on the rather “modest” (compared to modern states) scale of
the ancient Greek polis such a purpose would not always be
achievable, then at present it should be considered utopian.
However, with the development of information and commu-
nication technologies, the possibilities for covering both the
population of a particular nation-state and its transboundary
(up to the global) reach by discursive democratic processes
have significantly expanded. In the current environment, an
effective way to overcome the deficit is electronic democ-
racy (or e-democracy), which can involve more citizens in
democratic processes. Therewith, using electronic resources
is becoming both one of the auxiliary means of its imple-
mentation and a necessary condition for it, since, as current
trends demonstrate, the ties between citizens and govern-
ment representatives are weakening. Hence the necessity
to use electronic Internet tools (websites, social networks)
that can strengthen the relationship between elected repre-
sentatives, citizens, civil society and political authorities. In
addition, they can help mobilise and activate voters, includ-
ing increasing citizen participation in various discussions,
promoting innovation and economic growth, and ultimately
even strengthening democracy (Marushchak, 2021). One of the
most striking examples of successful e-democracy is Estonia,
which chose to develop a digital society a quarter of a century
ago when it launched an e-government system where public
services are provided online.

N.V. Hrytsiak and S.H. Solovyov (2015) propose to distin-
guish between the broad and narrow meaning of the concept of
“e-democracy”. In a broader sense, this is reflected in the form
of community involvement in addressing various socio-po-
litical issues through information technology. In a narrower



sense, this concept covers the technological side of the pro-
cedures for submitting various applications, appeals and re-
quests to the authorities to receive a particular service. Such
opportunities, among other things, provide for the more ac-
cessible implementation of citizens’ rights, in particular the
right to send individual or collective appeals, as defined in
Article 40 of the Constitution of Ukraine (1996).

As an example of e-democracy in the broadest sense,
the authors cite the model of providing citizens with the
opportunity to participate in local council meetings, when,
through online broadcasting via the Internet, everyone can
express themselves and influence a particular position of partic-
ipants, government officials, etc. (Hrytsiak & Solovyov, 2015).

The main purpose of e-democracy is to establish oppor-
tunities for those who are even apolitical to be heard and in-
volved in the political life of the country. Therewith, the key
role in the functioning of e-democracy in Ukraine is played
by the websites of central and local governments, which sim-
plify access to open data and public services and inform the
public about their activities (Makhnachova, 2018).

However, the intended meaning of e-democracy (in par-
ticular, in Ukraine) is both to provide access to public infor-
mation and to ensure direct participation in the process of
governance by citizens who can communicate with the au-
thorities by submitting questions, suggestions and complaints,
and participate in discussions of draft laws and decisions
without leaving their homes.

The currently known e-democracy tools include: electronic
petitions (introduced in 2015); e-declarations (introduced in
2016); open data portals, etc. Several regulations govern the
procedure for exercising and ensuring the right of citizens
to access public information, including the Law of Ukraine
“On Information” (1992), the Law of Ukraine “On Access to
Public Information” (2011), etc. Therewith, the adoption of
the draft laws “On Public Consultations” and “On the All-
Ukrainian Referendum” in Ukraine is quite important for the
further development of e-democracy (Buchkovska & Verem-
chuk, 2020).

One of the most convincing proofs of the effectiveness
of the Internet in the process of public administration is the
example of Iceland, which faced the necessity to modernise
its state system in connection with the 2008 crisis. In this
regard, virtual communication of citizens has proven to be
a very effective tool. The new fundamental law of this state
was written online with broad public participation. In the
course of this online discourse, Icelanders were asked to ap-
prove a text prepared by a group of politicians elected by
citizens to the council of 25 representatives who were pre-
paring a draft constitution on Facebook. In the process of
its preparation, they received more than 370 proposals and
thousands of comments, and after considering them, they had
to vote for the new constitution (Hrytsiak & Solovyov, 2015).

E-democracy is one component of a broader innovation
system such as e-government. From the standpoint of legal
science, the latter is considered in terms of the integration
of the state into the digital space by organising public ad-
ministration (including local governments and other public
authorities) through the Internet. In addition, e-government
can be implemented through the provision of public services
by the state to individuals and legal entities. A separate as-
pect of such governance is the organisation of public com-
munication between public authorities and citizens, other
individuals and legal entities. Finally, e-government is the
management activities of public authorities integrated into
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the Internet (Bernaziuk, 2019). Therewith, the structure of
e-government is based on the following three key sections:
e-democracy, e-services, and e-administration. In this list,
the automation of document flow and the introduction of an
electronic archive is of particular importance (Konoval, 2018).

As for e-services, they are essentially information, com-
munication, and transactional services provided in various
areas of social activity, such as healthcare, social security,
education, etc. (Konoval, 2018). The list of state e-services
provided to citizens in Ukraine is published on the Government
Portal in the section “Electronic Services” (Buchkovska &
Veremchuk, 2020). Admittedly, using such services greatly
simplifies administrative procedures and saves time, materials,
and effort, as it is much faster and easier to apply for any ser-
vice from your computer or phone than to visit government
offices in person and complete the relevant documents man-
ually. In addition, electronic services minimise any mani-
festations of corruption, as they eliminate the necessity for
citizens and businesses to meet with officials in person.

Notably, Ukraine has now established an appropriate
regulation framework for the full implementation of e-gov-
ernment functions. However, according to N.V. Kushakova-
Kostytska (2019), its implementation in practice is moving
too slowly. According to the scientist, the main reasons for
this slowdown are the presence of a corruption component
in the activities of public authorities and the low level of
computer literacy of a large part of the population.

It is interesting to note that according to the results of
the United Nations E-Government Survey 2016, conducted
by United Nations, Ukraine was ranked 62" among 193
countries (Department of Economic and Social Affairs...,
2016), while only two years later, according to the E-Gov-
ernment Survey 2018, Ukraine was ranked 82nd (Ukraine in
international rankings, 2019).

As can be seen, the e-government development index
in Ukraine has slightly decreased. However, it is difficult to
deny the positive changes in legislation towards the devel-
opment of e-governance, as evidenced by the recently ad-
opted laws, including the Law of Ukraine “On Access to Pub-
lic Information”, the Law of Ukraine “On Electronic Trust
Services”, the Law of Ukraine “On Approval of the Concept
of E-Governance Development in Ukraine until 2020”, etc.
Therewith, the number of portals and websites of state and
local government agencies has grown exponentially, and the
public service sector has been successfully modernised, in-
cluding the opening of administrative service centres (ASCs),
the establishment of electronic registers and databases, etc.
(Buchkovska & Veremchuk, 2020).

Thus, Ukraine (not without the pressure of today’s In-
ternet) has made significant progress, both at the legislative
level and in practical application, towards using information
and communication technologies in all spheres of activity,
and this is impossible without innovations at the legislative
level, which in turn try not to contradict legal traditions dating
back to ancient times.

Conclusions

As a result of the study, it can be stated that even modified
forms of legal values, doctrines and institutions are based on
the fundamental ideas that are based on the intellectual tra-
ditions and philosophical and legal ideas of the thinkers of
ancient Greece. And the universalist approach proposed by
them is the foundation of modern democratic governance, in-
cluding electronic governance. Moreover, the legal traditions
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developed over the centuries, originating from the ideas of
ancient thinkers, even nowadays, in the age of the Internet,
are oriented towards the embodiment of the ancient Greek
idea of democracy. This study demonstrates that in the
dialectical process of development of any legal system, there
is always an interaction between specific established (tra-
ditional) components and various new developments which
are conditioned upon the specifics of such development at
each stage of its establishment and implementation.

Having achieved the purpose of the study, based on
the results obtained, it can be stated that this subject is
extremely relevant in terms of Ukraine’s course towards
European integration and, therewith, has not been explored

at all. Probably, this study will be an impetus for new re-
search in this area of scientific knowledge, as it should be
remembered that the above conclusions were developed
only at the stage of active reform of Ukrainian legislation
in line with the standards (traditions) of European law, and
any reform always gives room for innovations, and they can
be based on the ideas of ancient thinkers.

The study of traditions and innovations in Ukrainian
jurisprudence gives impetus to the continuation of scientific
research in this area, based both on the Hellenic philoso-
phy of law and the theory and provisions of Roman law and
Christian ethics, which are methodological sources of Western
and, consequently, Ukrainian law.
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Tpaaumuji Ta HoBauUji B YKpPaiHCbKiW IOPUCTIPYAEHLI: AABHbOIpeLbki KOpeHi
Poman BacuaboBuu BaHpxypak

AcnipaHT, apBokat. ORCID: https://orcid.org/0000-0002-8474-2276.
HauioHanbHa akapeMmist BHYTPILLHIX cnpaB, 03035, na. ConoM’siHCbKa, 1, M. KuiB, YkpaiHa

AHoranisa. Kypc YkpaiHu Ha €BpoiHTerpariio 3yMOBJIIOE FapMOHi3alil0 YKpaiHChKOrO 3aKOHOAABCTBA 3 EBPOIEICHKUM, SIKE
Gepe CBill MOYATOK 3 KyJIbTYPHO-TPAJULIITHIX OCHOB ernoxu AHTUYHOCTi. ToMy HabyBa€ aKTyaIbHOCTI JOCITiKEHHS BIUIBY
JaBHBOrpenbkoi ¢isiocodil mpaBa Ha PO3BUTOK YKPATHCHKOI IOPUCIIPY/IEHIlil, ¥ Mpolieci AKOro mocrae npodsieMa 3iTKHeHHs
TpaJuLill pi3HUX IPaBOBUX ciMell Ta HaMpsAMiB PO3BUTKY ITPaBOBUX HOBAI[ill. MeTa I1bOro JOCJIi/KeHH — PO3KPUTHU HaKTop
JliaJIeKTUKH TpaAuLii i HoBallill B yKpaiHChKil I0pUCIpy AeHIlil AK OAWH 3 Py LI THNX YNHHMKIB 1T pO3BUTKY. [IJ11 OO pyHTyBaHHA
3000y TUX pe3yJibTaTiB Ta (POPMYJIFOBaHHA BHCHOBKIB 3aCTOCOBAHO METOAM aKCioJIOTiYHOTO aHaJIi3y, MOPiBHAIBHO-IPABOBUIL
MEeTOJ] Ta MEeTOJ aHaJjoril. Y pe3yJibTaTi MpoBeIeHOro MOCJIiKeHHs 3’sICOBaHO, IO sK 6u He Momudikysamucsa dopmu
KJIIOUYOBHX IPABOBUX I[iHHOCTEH, OKTPWH Ta {HCTUTYTIB, y iXHill OCHOBi 3aBXKOU BifCTEXYIOThCA Ti (PyHIAMEHTAJIbHI
izel, sAki 6a3y0ThCA Ha iHTEJEKTyaJIbHUX TPagULifax Ta ¢itocodchKo-NpaBOBUX YABJIEHHAX MUCIUTENTB AHTUYHOI I'pertii.
CBiueHHAM TOMY € 3alI0YaTKOBAHMI HUMU YHiBepCaliCTChKUH MMifIXiJl, Ha AKoMy OyayeThCs BCA €BpoIelicbka Hayka (y ToMy
YKCJIi ¥ IOpUANYHA), a CyYacHi aHTPOIOJIOTiYHI KOHLIeNil NpaBOpOo3yMiHHA 3arajioM Ta oOI'PYHTYBaHHS OCHOBOIIOJIOXKHUX
IIpaB JIIOJUHU 30KpeMa, IPYHTYIOThCA Ha MPUHININAX, FTEHeTUYHO YKOPiHEHUX ifjeAax y BueHH:AX [Iporaropa, CokpaTa Ta
ApucToress. ITopsa 3 UM TaKoX 3’ICOBaHO, 1110 HOBiTHI IOCATHEHH: B OpraHizallil IeMOKPaTUYHOTO YPAAyBaHHA 30Pi€HTOBaHI
Ha BTiJIeHHi JaBHBOTPEIbKOI ilel HapooBaaAAsa. BusBiieHO, M0 B AiaJIeKTUYHOMY INPOIleCi PO3BUTKY OYIb-AKOI PaBOBOL
crCTeMU 3aBXAM Mae€ Miclle B3aEMOJisA NMeBHUX ycTajeHuX (TpaguiifiHiX) KOMIIOHEHTIB 11 TMX YU iHIINX HOBOYTBOPEHb,
3YMOBJIEHUX CIIel1(}iKOI0 TaKOro PO3BUTKY Ha KOXKHOMY MOro eTani CXWJIAe A0 BUCHOBKY, IO 3MiHIOBAHICTb IiJi BIJINBOM
yacy IpaBOBUX IIiHHOCTe!, JOKTPUH Ta iHCTUTYTIB cArae CBOIM iAeliHNM KOpiHHAM A0 HaJi0aHHA iHTeJIeKTyasIbHOI TpaauLil
Ta (pis10cOPCHKO-IPAaBOBUX YsBJIEHb MUCINTENIB AHTUYHOI A00u. [IpakTUUHA 3HAUYIiCTh Li€l CTATTi MOJATa€E B TOMY, IO
MaTepiay JOCJIiIKeHHA MOXYTh OyTU BUKOPUCTAHUMMU: Y 3aKOHOTBOPYil MisZIBHOCTI — JJIA MiATOTOBKU Ta OOTPYHTYBaHHS
3aKOHOMPOEKTIB II0/I0 TOJAJIBIIONO PO3BUTKY MPABOBOI CHCTEMM YKpaiHM; B OCBITHBOMY Ipolleci Ta HayKOBO-AOCIIiqHIlN
po6oTi — y BUKJIa[JaHHi BiiIOBiAHNX HaBYAJIbHUX AVCIUIUIIH

Kuro4oBi ciyioBa: naBHboOrpenpka ¢iocodis mpasa, iges npasa, HiHHOCTI TpaBa, IpaBoBa TPAAMIIisA, iIHHOBAaTHU3AaLliA IPaBa,
€BpoOiHTerpariis
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Abstract. The topic of protecting certain types of labour rights of citizens in decisions of the European Court of Human
Rights is relevant in connection with numerous cases of discrimination of employees by employers, which determines
the need to resist offenses in the field of labour. The purpose of the study is to clarify the content and essence of labour
rights in general and determine the place and role of certain types of rights that are subject to protection. The theoretical
and methodological basis of the study is the formal legal method, which allowed analysing the current decisions of the
European Court of Human Rights. The use of analysis and synthesis methods allowed comparing the main norms of
the Convention for the Protection of Human Rights and Fundamental Freedoms and the mechanisms used to protect
certain types of labour rights. Using the structural and functional method, the main types of labour rights protected by
the Convention are determined. The use of formal and logical facilitated the study of the achievements of researchers in
the field of human rights protection. It is noted that among the list of articles of the Convention there are no norms that
directly provide for the protection of the labour rights of citizens, but there are a large number of violations resulting from
the implementation of labour relations. Such violations are related to the protection of the rights defined by the Convention,
namely: discrimination on many grounds, violation of the right to freedom of speech, the right to privacy, a fair trial, and other
rights. Most of them relate to defining the boundaries of privacy in the performance of labour duties; how the employer takes
into account the employee’s initiative; compliance with the norms of the employment contract, and administrative policy of
the enterprise. The main types of labour rights protected by the Convention on Human Rights and Fundamental Freedoms are
highlighted. Theoretical developments, conclusions, and proposals can be used for further scientific research on problematic
issues in the field of protection of certain types of labour rights in decisions of the European Court of Human Rights

Keywords: right to work, employer, employee, employment contract, discrimination, freedom of expression, freedom of religion

Introduction

Labour accompanies a person for most of their life, it is the
source of their existence. In addition to learning and enter-
tainment, labour (work) is one of the main types of human
activity, that is, an activity that is given a certain higher
level of value and importance. Work can be considered as
a vocation, an opportunity to generate income for self-real-
isation. Labour creates material goods, cultural values, and
socially significant services. Nowadays, in the 21 century,
work is an integral part of the life of every person, it de-
termines the place and role of the person in society. Work
brings aesthetic pleasure, joy, material support, and is the
basis for the emergence of difficulties and worries, can lead
to manifestations of anger, apathy, and frustration.

Success in the labour market is determined, first of all,
by faith in own strength and abilities, the ability to plan ac-
tivities, determine goals and consistency in their implemen-
tation. When planning a professional career, it is necessary
to analyse the expectations of employers who, in addition
to professional knowledge, require flexibility and ingenuity
from candidates, value employees with a positive attitude
to work, with a high level of motivation, stress tolerance,
mobility, and self-discipline.

Suggested Citation

Since work is a special example of human activity, it
has a significant impact on the development of their per-
sonality, is a system of life values and opportunities, it also
falls under the influence of other factors: religion, traditions,
philosophy, culture, and social progress. Thus, the protec-
tion of certain types of labour rights is associated with these
factors. Since most employers try to unify the appearance of
employees, working conditions, control the employee’s per-
sonal space, and apply other measures that prohibit freedom
of expression or self-realisation, there is a need to protect
certain types of labour rights related to access to work, dis-
crimination in labour relations based on gender, religion, so-
cial origin, citizenship, political and other preferences, etc.

Issues of protection of labour rights are not new for re-
search in modern legal science, but they are becoming more
relevant due to the development of international standards
and mechanisms in the field of protection.

A large number of researchers have conducted studies
in the field of labour and labour relations. O. Pleskun and
V. Loktinova (2021) investigated the problems of protection
of labour rights of citizens in Ukraine, among which they
analysed the main issues that arise during the implementation
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of judicial protection of labour rights, special attention was
paid to the consideration of individual labour disputes on ap-
plications of employees and employers in the field of rein-
statement, on remuneration for forced absenteeism, the im-
position of disciplinary penalties, transfer to another job, etc.

O.M. Kurulo et al. (2021) studied the international and
national experience of the right to work and freedom of
work, the right to choose a profession, the absence of dis-
crimination in labour relations, the right to professional ori-
entation, training, retraining of employees, advanced train-
ing, providing guarantees by states for the implementation
of these categories of labour rights.

E.A. Tretyakov (2016) analysed the importance of la-
bour rights in the system of basic human and civil rights,
noted that human labour rights are a primary factor in the
organisation of society and the state and the welfare of the
nation, the level of social guarantees, and the authority of
the state in the international arena depend on their devel-
opment. L.V. Lagutina (2007) investigated the labour rights
of citizens, analysed the legal forms of protection of labour
rights of employees and the mechanism of their implemen-
tation and improvement. M. Panchenko (2019) studied the
rights of civil servants to decent work and working condi-
tions, the ability to challenge illegal actions of the employer
by civil servants, make proposals to improve working con-
ditions, the implementation of the ability of employees to
demand an increase in wages, considering both the norms of
national legislation and European standards.

Certain types of labour relations concerning: protec-
tion of labour rights of employees, part-time work, labour
segments and entrepreneurship, labour rights of civil ser-
vants, social protection of labour rights, and international
guarantees for the implementation of labour rights were
considered by a number of researchers: A.V. Bohdanets
(2020), Ye.S. Venediktov (2017), B.M. Hamaliuk (2015),
H.I.Chanysheva & I.A. Rymar (2016) et al.

Polish legal scholar A. Ludera-Ruszel (2016) formulated
the theoretical basis of the right to privacy in the context of im-
plementation and labour relations, which means that it pro-
tects the individual and gives them the opportunity to “be left
alone”, including in the sphere of work. At the same time, she
agrees with the opinion of American researchers S.D. Warren
and D.D. Brenders in the context that since the right to pri-
vacy is not absolute, in some cases it may be restricted. Thus,
certain types of restrictions can also be set by the employer
(for example, wearing work clothes, using the specified be-
haviour model in the performance of work duties, etc.).

D. Dorre-Nowak (2005) considered the issue of protect-
ing the dignity of the individual in the implementation of
labour relations and described the limits of the right to pri-
vacy in the context of ensuring labour rights. Special atten-
tion was paid to the correlation of Polish and international
law in the implementation of the protection of labour rights
of citizens, considering professional risks, abuse by employ-
ers, equal treatment when applying for employment, and the
right of an employee to compensation for moral and mate-
rial damage.

A. Gonschior (2017), a researcher at the University of
Wroclaw, studied the protection of employees’ personal data
in the implementation of labour relations. She analysed the
relationship between the protection of personal data and
the right to privacy, established common and distinctive
features of these concepts, and remarked how the right to
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confidentiality in the field of personal data of employees and
the limits of abuse of employers are preserved.

The purpose of the study is to determine the specifics of
protection of certain types of labour rights in the practice of
the European Court of Human Rights, in particular, the right
to work and receive remuneration for work, the right to safe
working conditions, the right to rest, paid leave, material
support in connection with disability in the performance of
labour duties, etc. These rights in the sphere of labour are
not directly protected by the Convention on Human Rights
and Fundamental Freedoms (1950) (hereinafter — ECHR),
but among these articles of the Convention, there are norms
that relate to labour rights and arise in connection with their
implementation.

Scope of Article 8 of the Convention on Human
Rights and Fundamental Freedoms in the context
of the protection of certain types of labour
relations
The condition for active participation in the creative transfor-
mation and improvement of oneself and society is the proper
professional development of a person. This development is
aimed at changing a person’s consciousness as a result of
finding their own place in the implementation of social rela-
tions and the division of labour that occurs throughout life.
This is a socially desirable and expected process, because
everyone should strive to manage their life in such a way
as to take their rightful place in the professional hierarchy.

ECHR of 1950 does not contain direct norms for the pro-
tection of citizens’ labour rights, namely: the right to work,
the right to rest, the right to a 40-hour working week, the
right to receive decent remuneration for work and a number
of other labour rights. However, Article 8 of the Conven-
tion “The right to privacy” has a broad meaning and certain
types of labour rights, such as: the right to privacy in the
workplace, the possibility of self-expression in clothing, jew-
ellery, religious preferences during the implementation of
labour relations, access to work, compensation payments for
work performed have the right to protection by the ECHR.
Along with this, when implementing labour relations, there
is a violation of other articles of the Convention: Article 9
(freedom of thought, conscience, religion), Article 10 (free-
dom of expression), and Article 14 (Prohibition of discrimina-
tion) (European Convention on Human Rights, 1950).

In the sphere of labour relations and the implementa-
tion of labour rights, there is also a large number of abuses
both on the part of the employer and the state, which are
associated with: discrimination on various grounds (gender,
age, skin colour, religion). Harassment on these grounds is
opposed by Article 14 of the ECHR “On the prohibition of
discrimination”. Freedom of expression of views and beliefs
is guaranteed by Article 10 of the ECHR, and Article 9 of
the ECHR stands for the protection of freedom of thought,
conscience, and religion. These articles of the Convention
define the protection of violated rights not only in relation
to citizens, but also to employees, that is, persons who are
participants in labour relations.

There are a large number of factors that negatively affect
the employee, and all over the world r regulations and other
documents are being developed to reformat the main ap-
proaches to the management of the labour collective, encour-
age the initiative of employees to apply creative approaches
to the performance of work, eliminate factors regarding the
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monotony of work performed, apply innovative approaches
to the self-realisation of employees and other measures that
ensure the humanisation of labour relations. This approach
was first promoted by the German sociologist and political
economist Max Weber (Ward, 2021).

A significant challenge for the implementation of the
employee’s right to privacy in the context of protecting la-
bour rights is the development of modern technologies, and
therefore, new areas and forms of control over the employee
by the employer. Such forms of control are: monitoring of
work performed, using video surveillance of the employee’s
workplace, monitoring of e-mail, and a list of phone calls
and websites that the employee visited during the working
day (Krawchenko, 2021).

Respect for the employee’s privacy rights occupies an
important place in the jurisprudence of the ECHR. The con-
tent of Article 8 of the ECHR has broad limits of application.
Therefore, in the sphere of implementing labour relations, it
is extremely important for the employer not to cross the line,
not to abuse the full exploitation of the employee during
working hours, ignoring their personal needs, preferences
and behavioural features (Ludera-Ruszel, 2016). Setting
wide limits on the application of Article 8 of the ECHR al-
lows an employee to limit the arbitrariness of the employer
and receive effective judicial protection.

Types of protection of citizens’ labour rights
Protection of citizens’ labour rights can have different types
in accordance with labour legislation. This may apply to the
protection or termination of an employment contract, the
protection of life and health, that is, the obligation to guar-
antee employees safe and hygienic working conditions, or the
protection of certain categories of employees. The employer
also has special obligations for young employees, and must
also provide disabled employees with an additional break
for the period of their recovery in a rehabilitation centre. A
separate category of protected employees are members of a
trade union, or employees who are members of a trade union
organisation of a given enterprise, authorised to represent this
organisation before an employer or body or a person who car-
ries out activities in the field of labour law as an employer.

Special protection of employees is excluded in the event
of collective dismissal, liquidation, or bankruptcy of the em-
ployer. In addition, employees do not have the right to pro-
tection if there are reasons justifying the termination of the
employment contract without warning due to the fault of
the employee, and the trade union organisation representing
the employee agrees to the termination of the contract with
such employee.

Protection of employees is also expressed in the need to
refer employees for periodic medical examinations and for
a medical examination when the employee returns to work
after an illness. In addition, if the doctor determines that
the work performed is harmful to the employee’s health, the
employer is obliged to transfer them to another workplace
that does not pose a health hazard. The protection of em-
ployees who are civil servants is also provided by separate
regulatory legal acts that regulate the rights and obligations
of individual professional groups. They can provide more
protection for employees. In addition, employees of special
services (military, police, etc.) enjoy protection during the
performance of official duties. The protection that civil ser-
vants fall under is also enjoyed by inspectors who conduct

inspections of the activities of employers and their enter-
prises (Dorre-Nowak, 2005; Yaroshenko et al., 2022). The
system of labour legislation of European countries, includ-
ing Ukraine, contains norms on the protection of employees
from the arbitrariness of employers (both private and public
bodies). However, there are a large number of violations that
occur in the implementation of labour relations between an
employer and an employee, related to the peculiarities of
the legal status of employees, working conditions, religious
preferences, sexual orientation, etc. An important degree of
protection after the exhaustion of all national means is the
European Court of Human Rights, which does not explicitly
contain rules protecting the rights of employees, however, if
there is a violation of the norms of the Convention on Human
Rights and Fundamental Freedoms, any employee can appeal
against the decisions of the employer and the national courts
regarding illegal dismissal, violation by the employer of the
right to private and family life, freedom of expression and
belief, and other rights provided for in the Convention.

Protection of certain types of labour rights
Access to work and confiscation of funds for work performed
The current legislation of Ukraine and the norms of inter-
national law, in particular, the International Labour Admin-
istration Convention (No. 150) (1978): role, functions and
organisation of 26.06.1978 contains a number of general
conditions under which the legislation of most states of the
world is built, which indicate the main provisions on the ac-
tivities of public administration bodies in the field of labour
policy at the national level. Thus, the Convention provides
for the creation of common national standards for the func-
tioning of employers and the activities of employees, tenants
who do not use labour, employees of the informal sector,
members of cooperatives, and employees of other categories.

In Europe, in addition to the ECHR, there are other la-
bour regulations, in particular: the European Social Char-
ter (revised) (1996), the Community Charter of the Funda-
mental Social Rights of Workers (1989), the International
Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families (1990), EU direc-
tives, in particular: the Council Directive 89/391/EEC on
the introduction of measures to encourage improvements in
the safety and health of workers at work (1989), Directive
2009/104/EC of the European Parliament and of the Coun-
cil concerning the minimum safety and health requirements
for the use of work equipment by workers at work (2009),
Council Directive 89/656/EEC on the minimum health and
safety requirements for the use by workers of personal pro-
tective equipment at the workplace (1989), and a number of
other documents. To ensure European standards of labour
organisation, constant and maximally effective activity of
structural subdivisions of the state involved in the system
of labour organisation, coordinated cooperation of employ-
ees, employers, and the state are required. However, not all
standards are fully implemented, there is a large number of
abuses on the part of employers and gaps in legislation on
the part of the state. Therefore, there is a large number of
applications to the ECHR for the protection of certain types
of labour rights (Sereda, 2015).

Many decisions of the ECHR concerned the right of ac-
cess to work. For example, in Halford v. the United Kingdom
of 25/06/1997, the applicant, a police officer who had held
the high position of Deputy Chief Commissioner for 7 years,



claimed that her phone had been constantly tapped for the
purpose of obtaining personal information in order to com-
promise her. The ECHR found that there was a violation of
Article 8 (right to private and family life) when tapping the
official phone from which the applicant called in personal
matters (Judgment of the European Court..., 1997).

In the case of Naidin v. Romania dated 21.11.2014, the
authorities prevented a former informant of the Romanian
political police from taking up public office. The applicant
complained about the refusal to reinstate him in public of-
fice, namely in the reserve of vice-prefects, on account of
his cooperation with the political police for the rule of the
communist regime. He argued that this had amounted to an
interference with his private life and that he had been the
victim of undue discrimination in respect of employment in
the public sector. The ECHR found that there was no viola-
tion of Article 8 (right to respect for private and family life)
in connection with Article 14 (prohibition of discrimination)
of the Convention. Having regard to the decision of the Con-
stitutional Court of Romania, according to which the pro-
hibition of former political police officers to work in public
positions was a justified normative legal act, which applies
to all officials of a Democratic state. The ECHR also noted that
states have a legitimate interest in determining the conditions
of employment of citizens in public positions and noted that
the legitimate interest of the state is to require officials to
demonstrate loyalty to the constitutional principles on which
the state is based (Arrét de la Cour Européenne..., 2014).

Dismissal from work on the basis of religion

Many applications are submitted to the ECHR regarding the
restriction by employers of the free expression of the will
of religious views of employees. In the case of Eweida and
others v. the United Kingdom of 15.01.2013, all four appli-
cants were Christians. Eweida, a British Airways employee,
and Chaplin, a geriatric nurse, complained that their em-
ployers had imposed restrictions on wearing a visible cross
around their neck while working. Ladel, an employee of the
state civil service, Macfarlane, a therapist, an employee of
the confidential sexual therapy and relationship counselling
service complained that their dismissal concerned a refusal
to perform or promote acts of recognition and tolerance of
homosexuality. The court found that there was a violation of
Article 9 (freedom of religion) in the Eweida case. The court
has not found that the lack of explicit protection in UK law
that would regulate the wearing of clothing and religious
symbols in the workplace means that the right to manifest
their religion was violated, as these issues could and should
have been resolved by the domestic courts in the context of
discrimination claims lodged by the applicants. In the case
of Eweida, the court noted that on one side of the scale was
the applicant’s desire to manifest his religious beliefs. On
the other hand, it is the employer’s desire to create a cer-
tain image of the company. As for Chaplin, the meaning of
her religious symbols was not levelled, but the fundamental
criterion was health protection (a chain with a cross could
touch equipment or a patient) and safety in a hospital ward,
which was inherently more important than religious beliefs.
In the case of Ladel and Macfarlane, the employer followed
a policy of non-discrimination between users of the service,
and this right not to be discriminated against on the basis of
sexual orientation was not violated under the Convention
(Judgment of the European Court..., 2013).
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In the case of Ebrahimian v. France of 26.11.2015, it
was a decision not to renew the employment contract with
a social worker of the hospital because of her refusal to stop
wearing a Muslim headscarf. The applicant submitted that
the failure to renew her contract as a social worker had vio-
lated her right to freedom of religion. The court found that
there had been no violation of Article 8 (right to respect for
private life) of the Convention, pointing out that the French
authorities had not overstepped their power and that it had
been possible to reconcile the applicant’s religious beliefs
with the obligation to refrain from them by identifying them
and deciding to give priority to the requirement of neutral-
ity and impartiality. The court noted, in particular, that the
wearing of a headscarf was recognised by the authorities as
an ostentatious manifestation of religion, contrary to the
requirement of neutrality imposed on civil servants in the
performance of their duties. The applicant must have ad-
hered to the principle of secularism within the meaning of
Article 1 of the French Constitution, since the requirement of
neutrality follows from this principle. According to the do-
mestic courts, this was necessary to preserve the secular na-
ture of the state and thus protect hospital patients from any
risk of influence or bias. This decision is based on the need
to protect the rights and freedoms of others, that is, respect
for the religion of all people (Judgment of the European
Court..., 2015).

Dismissal of employees of diplomatic missions and state
authorities from their jobs

The labour rights of employees of diplomatic missions are
also poorly protected. As a rule, if an employment relation-
ship is terminated due to the fault of the employer, the em-
ployee can defend their rights in court. The jurisdiction of
the court in the host country of the applicant or in the coun-
try of their citizenship or origin remains questionable. This
is how conflicts arise.

In the case of Cudak v. Lithuania, dated 23.03.2010,
the applicant, a Lithuanian citizen, worked as a secretary
and telephone operator at the Polish Embassy in Vilnius. In
1999, she filed a complaint with the Equal Opportunities
Ombudsman of Lithuania regarding the sexual harassment
of her work colleague. Despite the fact that her complaint
was granted, the embassy dismissed her on the basis of her
failure to show up for work. The Lithuanian courts found
that they did not have the authority to examine an unfair
dismissal claim lodged by the applicant after it had emerged
that her employers were protected by the state’s immunity
from the jurisdiction provided for in the Vienna Convention
on Diplomatic Relations (1961). Thus, Article 31 of this Con-
vention stipulates that a diplomatic agent enjoys immunity
from civil jurisdiction, that is, she cannot be a defendant in
court in the host country. The Supreme Court of Lithuania
found that the applicant had been a civil servant during her
work at the embassy and that her duties contributed to Po-
land’s exercise of its sovereign functions, which justified the
application of the principle of state immunity. As regards
the application of Article 6 (right of access to a court) of
the Convention in the present case, the court noted that the
applicant’s status as a civil servant in the public administra-
tion had not afforded her special privileges and her claim to
the Supreme Court of Lithuania for compensation for unjus-
tified dismissal had found that there had been a violation
of Article 6 §1 (right to a fair trial) of the Convention. It
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established this by granting state immunity and declaring
that there was no jurisdiction to examine the applicant’s
claim, the Lithuanian courts violated the essence of the ap-
plicant’s right of access to a court (Judgment of the Europe-
an Court..., 2010).

In the case of Sabeh El Leil v. France of 29.06.2011, a
complaint by a former employee of the Kuwaiti Embassy in
Paris, who claimed that he remained deprived of access to
the court in order to file a claim against his employer for
illegal dismissal in 2000. He complained that he had been
deprived of his right of access to a court in breach of Ar-
ticle 6 §1 (right to a fair trial) of the Convention after the
French courts had found that his employer had jurisdictional
immunity. As regards the application of Article 6 (right of
access to a court) of the convention in the present case, the
court found that the applicant’s obligations at the embassy
could not justify restricting his access to a court on the basis
of objective reasons in the interests of the state. Moreover,
the applicant’s claim was to pay compensation for dismissal
without a real and valid reason. The court found that there
had been a violation of Article 6 81 of the Convention, and
found that the French courts had failed to maintain a proper
relationship of proportionality, thus violating the essence of
the applicant’s right of access to a court (Judgment of the
European Court..., 2011). The principle of proportionality
means that the public interest cannot exceed the interests
of an individual. Compliance with this principle is aimed
at protecting a person whose interests overlap with those
of the state, but do not pose a threat to sovereignty, terri-
torial integrity, and security. Compliance with the principle
of independence implies, first of all, compliance with the
requirements of both the legislator and judges, who in their
decisions can limit the actions of the legislator on the le-
gality of state interference in the implementation of certain
human rights (Pogrebniak, 2012).

In Radunovié¢ and others v. Montenegro, the applicants,
employees of the U.S. Embassy in Montenegro (secretary
and security guards), complained about the proceedings
they had lodged with the Labour and Social Welfare Court
in Vienna against the United States, seeking compensation
following their unlawful dismissal and reinstatement. The
complaint also concerned the denial of access to the court,
due to the fact that the judicial authorities of Montenegro
cannot consider cases of US citizens, since the applicants en-
tered into employment contracts with the US government,
and therefore, the cases must be considered by the relevant
court. However, the ECHR found that there was a violation
of Article 6 81 (right of access to a court) of the Convention.
The court stated that in acknowledging the United States’
refusal to examine the applicants’ case, the courts of Monte-
negro had failed to maintain proper jurisdiction and to ap-
ply the principle of proportionality (applying a reasonable
balance between the sphere of private and public interest),
thereby violating the applicant’s right of access to a court
(Judgment of the European Court..., 2016).

The case D.M.T. and D.K.I. v. Bulgaria of 24.07.2012 re-
ferred to the prohibition of an official of the state administration
in any way to work or carry out other paid work in the pub-
lic and private sectors, except for teaching and research af-
ter the initiation of criminal proceedings against them. The
applicant submitted that under Article 8 (right to respect for
private life and family) of the Convention that, as a result of
such restriction, he had been unable to receive wages and

seek other work to support himself and his family. The court
found that there had been a violation of Article 8 (right to
respect for private life) of the Convention and determined
that the prohibition was neither necessary in a democratic
society nor proportionate to the legitimate aim of initiating
criminal proceedings. Moreover, the court found that in the
present case there had been a violation of Article 6 §1 (right
to a fair trial; right to immediate information about the pros-
ecution; right to an appropriate time and opportunity to pre-
pare a defence, right to a fair trial within a reasonable time
and an effective remedy) of the Convention (Arrét de la Cour
Européenne..., 2012).

Dismissal from work based on sexual orientation and gender
A significant number of claims to the ECHR are related to
employment issues. This also applies to situations where dis-
crimination on so-called protected grounds, such as sexual
orientation and gender, conflicts with other rights, such as
the right to freedom of expression. Often, applicants seek
to protect themselves from discrimination on gender-critical
grounds related to sexual orientation and gender, and de-
fend the right to protect individuals or groups that cannot
be discriminated against both in the sphere of their exercise
of the right to work (work, service) and in other spheres of
public life (Cowan & Morris, 2022). In general, homopho-
nic attitudes are observed in many countries in Europe and
around the world, and they affect both labour discrimina-
tory legislation and labour relations between employer and
employee. Strategic trials of LGBT communities attempt to
change homophobic attitudes through various legal means,
including the ECHR (Tekle, 2018).

In the case of Beck, Copp, and Bazeley v. the United
Kingdom, dated 22.10.2012, the applicants were dismissed
from service in the armed forces on account of homosex-
uality. The court found that the measures applied against
the applicants had constituted a particularly serious interfer-
ence with private and family life and had not been justified
by “valid and compelling reasons”. A violation of Article 8
(right to respect for private life) was found. There was also
a violation of Articles 13, 14 (right to an effective remedy,
prohibition of discrimination), and no violation of Article 3
(prohibition of inhuman or degrading treatment) (Judgment
of the European Court..., 2012).

In the case of Emel Boyraz v. Turkey dated 02.12.2014,
the subject of the application was dismissal from work in a
state-owned energy company — due to gender. The applicant
worked as a security officer for almost three years before be-
ing dismissed in March 2004 as she was not a man and had
not served in the army. The domestic courts had justified
the employers’ actions and had not qualified the dismissal as
gender discrimination. The applicant also complained about
the length and unfairness of the administrative proceedings
for her release. The ECHR found that there was a violation
of Article 14 (prohibition of discrimination) in connection
with Article 8 (right to respect for private and family life) of
the Convention. In the court’s view, the mere fact that a se-
curity worker had to work night shifts in rural areas and use
firearms and physical force, which in certain circumstances
did not justify any difference in the treatment of men and
women. Moreover, the reason for the applicant’s dismissal was
not her inability to assume risk or responsibility, as there
was no indication that she was failing to comply with her
obligations, but a biased decision by the Turkish adminis-



trative courts. The court also found that the administrative
courts had justified the requirement that only the men of the
branch of the state-owned energy company could be used
as security officers. In this case, the court also found that
there was a violation of Article 6 §1 (right to a fair trial
within a reasonable time) of the Convention (Judgment of
the European Court..., 2012).

The right to freedom of expression and belief in the context
of the right to work

The issue of expressing one’s own opinions and views in the
course of work has long been a cornerstone for employees
and employers, since criticism of employees in relation to
employers or disclosure of information that the employer
wants to hide from the public encourages dismissal and vio-
lation of the legitimate functioning of labour relations. Only
a court decision determines the limits and nature of interfer-
ence that are necessary in a democratic society and are not
contrary to public and national interests.

In the case of Guja v. Moldova dated 12.02.2008, the
applicant, who served as head of the press Department of
the Prosecutor General’s office of Moldova, was dismissed
for publishing two documents that exposed the leading pol-
itician’s interference in the criminal proceedings. The court
found that there had been a violation of Article 10 (freedom
of expression) of the Convention. Given the importance of
the right to freedom of expression on matters of public inter-
est, the right of civil servants and other employees to report
unlawful acts and offences in the workplace, the obligations
and responsibilities of employees to employers, and the
right of employers to manage their employees, and having
weighed up other interests in the case, the court concluded
that the interference with the applicant’s right to freedom of
expression in his right to impart information was not “nec-
essary in a democratic society” (8§97 of the judgment) (Press
release issued..., 2008).

In the case of Palomo Sénczes and others v. Spain, dated
12.05.2011, the applicants alleged that they had been fired
after an offensive and humiliating publication — an ani-
mated picture on the cover depicting employees of a com-
pany providing sexual services to the head of human re-
sources. The statement stated that the employer company
had disregarded their right to freedom of expression and that
the real reason for their dismissal was trade union activities,
where there had been a violation of their right to freedom
of assembly and association. The court found that there had
been only a violation of Article 10 (freedom of expression) of
the Convention, and also noted that the applicants’ release
had been manifestly disproportionate or excessive sanction,
which would have required the state to provide redress by
lifting it or replacing it with a lighter measure (Judgment of
the European Court..., 2011).

Notably, the protection of the analysed types of labour
rights of citizens by the European Court of Human Rights
influenced the decisions of national courts in this area. Un-
fortunately, there were no significant legislative changes in
the national legislation of the states against which decisions
were made, but national courts increasingly began to pay at-
tention to the jurisprudence of the ECHR when deciding
similar cases. The implementation of ECHR decisions is a
complex process due to the nature of the decisions them-
selves. In addition to taking individual measures to imple-
ment a specific decision of the ECHR, actions are needed

O. B. Onyshko

to eliminate the root cause of the violation. General mea-
sures for the enforcement of court decisions may include the
need to amend the law, and the need to change the practice
of its application. They can relate to different bodies and
institutions operating at different levels (local or central),
with different levels of public authority. Due to the lack of
authority, this creates additional difficulties in coordination
and decision-making.

The implementation of ECHR decisions can be difficult
due to the large involvement of the political element in the
decision-making process. In such a situation, much depends
on the pressure of international authorities, national control
institutions, non-governmental organisations and the media
on the authorities of a particular country in order to im-
plement a specific decision of the ECHR. The national and
international perspective is important here. Without internal
pressure and public interest, the level of social legitimacy
of ECHR decisions decreases, and therefore, the pressure on
the correct implementation of ECHR decisions decreases.
For these reasons, it is important to create an appropriate
institutional framework for the implementation of ECHR de-
cisions. Their existence leaves much less room for the polit-
ical process. At the same time, institutional mechanisms for
balancing power are being created, which give a chance for
greater political responsibility for non-compliance with the
sentence.

Conclusions

Analysing the above-mentioned cases of the ECHR in the field
of labour relations, the Convention protects only those rights
that are related to the articles of the Convention, namely:
the right to free expression of views and beliefs in the per-
formance of work, the right to privacy in the workplace, the
right to protection from discrimination in the implementa-
tion of labour relations, the right to a fair trial from illegal
dismissal. It is the relevance of the articles of the Convention
that is the main criterion for ensuring that the labour rights
of citizens are protected, and employers in general and the
state in particular draw appropriate conclusions and make
changes to national legislation and employment agreements,
considering the subject matter of the complaint and legal
precedents arising from the decisions of the European Court
of Human Rights in this area.

The presence of a considerable number of complaints in
the field of labour relations makes states parties think about
the reasons for this. Many states parties to the Convention
(Great Britain, the Netherlands, Spain, etc.) consider the de-
cisions of the European Court of Human Rights consistent
and necessary and take measures to pay fair satisfaction, but
occasionally take effective steps to correct the situation to
avoid further receipt of such complaints to the ECHR. How-
ever, if the impact on state employers is quite possible, since
laws and regulations work better in state institutions, then
it is extremely difficult to do this in relation to the private
sphere of relations and private employers. That is why more
abuses among private employers are observed, and it is also
necessary to consider the existence of legal conflicts in the
national legislation of the states parties to the Convention.
These problems indicate that the current norms of the Con-
vention, the national legislation of the states parties to the
Convention, and the reformation transformations that states
introduce into labour legislation on the basis of decisions
of the ECHR are only in the process of development and
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require constant improvement. There is a constant need for  information, copyright, etc., which would allow expanding
future studies of more cases of the ECHR concerning the the scope of legal relations between the state and citizens in
violation of not only certain types of labour rights, but also  the context of their interaction.

References

[1] Arrét de la Cour Européenne des Droits de ’'Homme dans I’Affaire Naidin c. Romania (Requéte No. 38162/07). (2014,
Octobre). Retrieved from https://hudoc.echr.coe.int/eng?i =001-147285.

[2] Arrét de la Cour européenne des Droits de ’'Homme dans ’Affaire D.M.T. et D.K.I. c. Bulgarie (Requéte No. 29476/06).
(2012, Juillet). Retrieved from https://hudoc.echr.coe.int/eng?i=001-112437.

[3] Bohdanets, A.V. (2020). The ratio of the categories “protection” and “guarding” of the labor rights of employees. In
Actual problems of reforming legislation on labor and in the field of social protection: Materials of a scientific and practical
seminar (pp. 18-20). Lviv: Lviv State University of Internal Affairs.

[4] Chanysheva, H.I., & Rymar, L.A. (2016). Legal regulation of individual labor relations. Odesa: Feniks.

[5] Community Charter of the Fundamental Social Rights of Workers. (1989, December). Retrieved from http://aei.pitt.
edu/4629/1/4629.pdf.

[6] Council Directive 89/391/EEC on the introduction of measures to encourage improvements in the safety and health of
workers at work. (1989, June). Retrieved from http://data.europa.eu/eli/dir/1989/391/0j.

[7] Council Directive 89/656/EEC on the minimum health and safety requirements for the use by workers of personal
protective equipment at the workplace (third individual directive within the meaning of Article 16 (1) of Directive
89/391/EEC). (1989, November). Retrieved from http://data.europa.eu/eli/dir/1989/656/0j.

[8] Cowan, S., & Morris, S. (2022). Should “gender critical” views about trans people be protected as philosophical beliefs
in the workplace? Lessons for the future from Forstater, Mackereth and Higgs. Industrial Law Journal, 51(1), 1-37.
doi: 10.1093/indlaw/dwac002.

[9] Directive 2009/104/EC of the European Parliament and of the Council concerning the minimum safety and health
requirements for the use of work equipment by workers at work (second individual Directive within the meaning of Article
16(1) of Directive 89/391/EEC). (2009, September). Retrieved from http://data.europa.eu/eli/dir/2009/104/0j.

[10] Dorre-Nowak, D. (2005). Ochrona godnoci i innych doébr osobistych pracownika. Warszawa: Wydawnictwo C.H. Beck.

[11] European Convention on Human Rights. (1950, November). Retrieved from https://www.echr.coe.int/documents/
convention_eng.pdf.

[12] European Social Charter (Revised). (1996, May). Retrieved from https://rm.coe.int/168007cf93.

[13] Gonschior, A. (2017). Ochrona danych osobowych a prawo do prywatno$ci w Unii Europejskiej. In Aktualne problemy
prawa Unii Europejskiej i prawa miedzynarodowego — aspekty teoretyczne i praktyczne (pp. 239-287). Wroctaw:
Uniwersytet Wroctawski.

[14] Hamaliuk, B.M. (2015). Peculiarities of part-time work: Legal aspect. Bulletin of the Lviv Polytechnic National University.

Series: Legal Sciences, 827, 92-98.
[14] International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families.

(1990, December). Retrieved from https://www.ohchr.org/en/instruments-mechanisms/instruments/international-
convention-protection-rights-all-migrant-workers.

[16] Judgment of the European Court of Human Rights in the Case of Beck, Copp and Bazeley v. United Kingdom (Applications
Nos. 48535/99, 48536,/99, 48537/99). (2022, October). Retrieved from https://hudoc.echr.coe.int/eng?i=001-60697.

[17] Judgment of the European Court of Human Rights in the Case of Cudak v. Lithuania (Application No. 15869,/02). (2010,
Murch). Retrieved from https://hudoc.echr.coe.int/eng?i=001-97879.

[18] Judgment of the European Court of Human Rights in the Case of Ebrahimian v. France (Application No. 64846/11).
(2015, November). Retrieved from https://hudoc.echr.coe.int/eng?i =001-159070.

[19] Judgment of the European Court of Human Rights in the Case of Emel Boyraz v. Turkey (Application No. 61960/08).
(2014, December). Retrieved from https://hudoc.echr.coe.int/eng?i=001-148271.

[20] Judgment of the European Court of Human Rights in the Case of Eweida and Others v. the United Kingdom (Applications
Nos. 48420,/10,59842/10,51671/10and 36516,/10). (2013, January). Retrieved from https://hudoc.echr.coe.int/fre?i = 002-7391.

[21] Judgment of the European Court of Human Rights in the Case of Halford v. United Kingdom (Application No. 20605/92).
(1997, June). Retrieved from https://hudoc.echr.coe.int/eng?i =001-58039.

[22] Judgment of the European Court of Human Rights in the Case of Palomo Sanczes and others v. Spain (Application Nos. 28955/06,
28957/06, 28959/06 and 28964/06). (2011, September). Retrieved from https://hudoc.echr.coe.int/eng?i=001-106178.

[23] Judgment of the European Court of Human Rights in the Case of Radunovic and outhers v. Montenegro (Applications Nos.
45197/13,53000/13, and 73404/13). (2016, October). Retrieved from https://hudoc.echr.coe.int/eng?i=001-167803.

[24] Judgment of the European Court of Human Rights in the Case of Sabeh El Leil v. France (Application No. 34869/05).
Retrieved from https://hudoc.echr.coe.int/eng?i =001-105378.

[25] Krawchenko, .M. (2021). Problems of normative determination of concept “private life”, taking into account admission of
limits of limitation of rights for workers during realization of control measures an employer after them with application of
hardwares and methods. Scientific Herald of National Academy of Internal Affairs, 118(1), 82-93. doi: 10.33270,/01211181.82.

[26] Kurulo, O.M., Klietsowa, N.V., & Kravchenko, D.I. (2021). International protection of human resources rights to
overcome poverty in the context of society awareness under conditions of digitalization. Analytical and Comparative
Jurisprudence, 4, 382-386. doi: 10.24144,/2788-6018.2021.04.67.

[27] Labour Administration Convention (No. 150). (1978, October). Retrieved from http://www.ilo.org/dyn/normlex/en/f?
p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C150.



Social & Legal Studios, Vol. 5, No. 4

[28] Lagutina, 1.V. (2007). Forms of defense of employees’ labour rights (PhD thesis, Odessa National Academy of Law, Odessa,
Ukraine).

[29] Ludera-Ruszel, A. (2016). Standardy ochrony pracowniczego prawa do prywatno$ci w orzecznictwie Europejskiego
Trybunatu Praw Czlowieka. Paristwo i Prawo, 4(842), 48-63.

[30] Panchenko, M. (2019). The right to protection of labor rights in the light of the concept of decent work for civil servants.
Entrepreneurship, Economy and Law, 12, 145-149. doi: 10.32849/2663-5313/2019.12.27.

[31] Pleskun, O.V., & Loktinova, V.V. (2021). Problems of protection of labor rights of workers in Ukraine. Legal Scientific
Electronic Journal, 5, 89-92. doi: 10.32782/2524-0374/2021-5/21.

[32] Pogrebniak, S.P. (2012). The principle of proportionality in the Ukrainian legal practice and the ECHR practice. In Legal
provision of effective implementation of decisions and application of practice of the European Court of Human Rights: Collection
of scientific articles of the International Scientific and Practical Conference (pp. 294-310). Odesa: Feniks.

[33] Press release issued by the Registrar of the European Court of Human Rights “Grand Chamber Judgmen Guja v.
Moldova” (Application No. 14277/04). (2008, February). Retrieved from https://hudoc.echr.coe.int/eng-press?i=
003-2266532-2424493.

[34] Sereda, O.G. (2015). European standards of labour organization. Law and Innovations, 4, 110-117.

[35] Tekle, T. (2018). Labour rights and the case law of Europeun Court of Justice: Whar role for international labour
standarts? European Labour Law Journal, 9(3), 236-262. doi: 10.1177/2031952518791831.

[36] Tretyakov, E.A. (2016). The importance of employment rights in the system of the fundamental rights of man and
citizen. Law and Innovations, 4, 145-149.

[37] Venediktov, Ye.S. (2017). Legal regulation of labor in Great Britain: Progressive experience and prospects for Ukraine. Kyiv:
Nika Center.

[38] Vienna Convention on Diplomatic Relations. (1961, April). Retrieved from https://legal.un.org/ilc/texts/instruments/
english/conventions/9_1_1961.pdf.

[39] Ward, P. (2021). Management theory of Max Weber: Principles of bureaucracy. Retrieved from https://nanoglobals.com/glossary/
management-theory-max-weber-bureaucracy/.

[40] Yaroshenko, O., Steshenko, V., Tarasov, O., Nurullaiev, I., & Shvartseva, M. (2022). Right to health care: The practice
of the ECTHR and the case of Ukraine. The Age of Human Rights Journal, 18, 239-256. doi: 10.17561 /tahrj.v18.6496.

3axuUcT OKpeMuxX BUAIB TPYAOBUX MpaB Y pilLleHHAX EBPONEenCcbKoro cyay
3 npaB AtOAUHU

OkcaHa borpaHiBHa OHULLIKO

KaHamaaT ropnamMuHnx Hayk, aoueHT. ORCID: https://orcid.org/0000-0002-5165-1810.
AbBIBCbKOIO AEPXXaBHOIO YHIBEPCUTETY BHYTPILLHIX CripaBs
79007, ByA. Topoaoubka, 26, M. \bBiB, YKpaiHa

AHoranisa. Tema 3aXKCTy OKPeMUX BHUIiB TPYAOBUX IIPAB rPOMAffAH y PillleHHAX €BPONEICHKOro Cyny 3 MpaB JIOAUHU
aKTyaJibHa y 3B’A3Ky i3 YMCJIEHHUMU BUMAAKaMU JUCKpPUMiHAI[il MpaliBHUKIB 3 60Ky poOOTOMABIIB, 1[0 3yMOBJIIOE
noTpedy MPOTUCTOATU NPaBONOPYILIeHHAM y cdepi mpani. MeTta cTarTi — 3’cyBaHHA 3MiCT Ta CYyTHICTh TPYJOBUX IIpaB
3arajioM i BU3HaYMTH Miclle Ta poJib OKpeMUX BUAIB IIPaB, AKi MiJJIAraloTh 3aXUCTy. TeopeTuKo-MeTOA0JI0T YHOI0 OCHOBOIO
JociakeHHA € GOpMasbHO-IOPUAUYHUI MeTOA, AKMN JaB 3MOTy IpoaHaJli3yBaTU YMHHI pillleHHs €BPONeChKOro cyay 3
MIpaB JIIOAWHU. 3aCTOCYBAaHHA METOIB aHaJIi3y Ta CUHTE3y JaJio 3MOTy 3iCTaBUTH OCHOBHI HOpMH KOHBeHIII IIpo 3aXuCT
IIpaB JIIOJVHU | OCHOBOIIOJIOXXHUX CBOOO/I Ta MeXaHi3MHU, AKi 3aCTOCOBYIOTHCA /1A 3aXUCTy OKPEMUX BUIB TPYAOBUX IIPaB.
3a JomnoMoron CTpyKTypHO-GYHKIIIOHAJIbHOTO MeTO/ly BU3HaUeHO OCHOBHI BUIU TPYAOBUX IIPaB, fKi 3axuiae KoHBeHIIis.
BuxopucranHsa ¢opmMasbHO-JIOT{YHOr0 MeToAy Hafajlio 3MOTy AOCIiAUTH 3[00yTKHA HAyKOBLiB y cdepi 3axuCTy Ipas
JIIOAVHU. 3a3HaveHo, 10 cepe]] nepestiKy cratell KoHBeHIIil BiicyTHI HOpMU, AKi IPAMO NepedavaioTh 3aXUCT TPYAOBUX
IpaB rpoOMafsH, OJHAK BUHUKAE YMCJIEHHA KiJIbKiCTh MOpYIIeHb, Ki BUIUIMBAIOTh 3 peaJlisallil TpyJoBUX BigHOCHUH. Taki
MOPYIIEHHs TOB’sA3aHi i3 3aXuCcTOM mpaB, Bu3HaueHUX KOHBEHI[i€I0, a came: JUCKpUMiHaIlisg 3a 6araTbMa O3HAKaMU,
MOpPYIIeHHs MpaBa Ha CcBOOOMY CJIOBA, MpaBa Ha MPUBATHICTh, HA CIpaBeJJIMBUI CYJOBUI PO3IJIAM Ta iHIN mpasa.
BisplIicTh 3 HUX CTOCYETHCA BU3HAUEHHs MeX IPUBATHOCTI IiJ] Yac BUKOHAHHSA TPYOBUX 00OB’A3KiB; fIK IpariefaBellb
BpaxOBy€ IPOsB iHilliaTUBHOCTiI NpaliBHUKA; JOTPHMaHHSA HOPM TPYAOBOTO IOTOBOPY, aJAMiHiCTpPATHMBHOI IOJIiTUKU
HmignpreMcTBa. BHOKpeMIIEHO OCHOBHI BUIY TPYOBHX IIpaB, fAKi 3axuimac KoHBeHIliA 3 IpaB JIFOJUHU i OCHOBOITOJIOXHIX
cBoboa. TeopeTHyHi HampallOBaHHA, BUCHOBKHU Ta NMPONO3ULil MOXyTb OyTH BHKOpPHUCTaHi B HAYKOBill AiAJIBHOCTI AJiA
MOaJIBIINX HAYKOBUX AOCJII/)KeHb NMPOOJIEMHUX NUTaHb y cbepi 3aXUCTy OKpeMHUX BUAIB TPYJOBHX IpaB y pillleHHAX
€BpONeNchKOro cyay 3 Npas JIIOJUHU

Kuro4oBi cJjioBa: mpaBo Ha Ipaifi, poboToAaBelb, IpaliBHUK, TPYAOBUH JOTOBIp, AUCKPUMIiHALisA, cB060 A BUPaXeHH:
MOTJIAAIB, cBOOOA pestiril
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Abstract. The relevance of the research is explained by the fact that inclusive education in Ukraine requires improvement
of the regulatory framework to regulate both the physical presence of a child with special needs at school and changes
in the school itself, school infrastructure, and the relationship between students and teachers and between teachers and
medical professionals: psychologists, psychiatrists, defectologists, etc. The purpose of the research is to explore the current
state of legal regulation of inclusive education and prospects for its further development in Ukraine. One of the main
methodological techniques of the study is a comparative approach. The comparative legal approach analyses the legislation
of different countries of the world that regulates inclusive education. The author identifies the correlation between the
provisions of international law and Ukrainian legislation on the implementation of the international principles of inclusive
education enshrined in international legal instruments into the legal system of Ukraine, including the education system.
The practice and shortcomings of regulatory and legal regulation of inclusion at the state level are explored. The author
analyses the content of the concept of “special learning conditions”. Particular attention is devoted to the development of
inclusive vocational education and training in different countries. The specific features of inclusive education in Ukraine
and the world are identified. It is noted that inclusive education is based on the value idea “all children are equal”. It is
emphasised that in Ukraine, inclusive education can be assessed as an advanced system of education for children with
special educational needs, based on the joint education of healthy children and children with disabilities. The practical
significance of the study is that the conclusions and proposals presented in the research will contribute to improving
the mechanism for protecting the rights of children with special needs as one of the most vulnerable categories of the
population. The generalisation of the results of the work is designed to improve the legislation of Ukraine in the field of
inclusive education and to implement foreign provisions and standards for the protection of the rights of children with
special needs in Ukrainian educational practice

Keywords: children’s rights, inclusion, inclusive approach, a child with special educational needs, a child with disabilities,
accessibility of education

Introduction

“Ensuring inclusive and equitable quality education and pro-
moting lifelong learning opportunities for all” is the main
idea of the UN Sustainable Development Strategy until 2030,
which is being implemented, in particular, by Ukraine (De-
cree of the President of Ukraine No. 722/2019..., 2019).
Eventually, the principle of accessible education for all chil-
dren, including children with disabilities and children with
special educational needs, is one of the fundamental princi-
ples of establishing a single global educational space. Inclu-
sive education (French: inclusive, Latin: include) provides
equal access to quality education for all children without
exception, regardless of their psychophysical development,
and establishes conditions for the productive inclusion of
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each child in the educational process together with their ha-
bitually developing peers to adapt to the conditions of soci-
ety and further optimal socialisation (Kozulia, 2020).
Inclusive education is based on the value idea — “all
children are equal”. Therewith, notably, inclusion is not just
about the physical presence of a child with special needs at
school. It is a change in the school itself in its understanding,
a change in the school infrastructure. It is a change in the
relationship between students, teachers, and between teach-
ers and medical professionals (psychologists, psychiatrists,
defectologists, etc.). Spending most of their time in a group
of their peers, a child with special educational needs loses
the chance to adapt to life in a normal social environment.
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In the future, such children face problems in acquiring social
experience, have disorders in social relationships, withdraw
into themselves and subsequently “drop out” of society.

Scientists have long and repeatedly emphasised the ne-
cessity of an education in which a child with a disability is not
rejected from society of children with normal development
(Lysianska, 2016). Thus, inclusive education encompasses
education based on the idea that all children, regardless of
their physical, intellectual, or other disabilities, should be
included in the general education system and study together
with their peers in a regular general education school that
considers their special educational needs.

The idea of inclusiveness in education is reflected in
many international regulations, including the Salamanca
Declaration on principles, policies and practices in the field
of education of persons with special educational needs
(Salamanca Declaration..., 1994). The concept of inclusive
education in this declaration is quite broad, covering the ed-
ucation of people with special needs, and other categories of
people in need of social integration and adaptation, includ-
ing the disadvantaged, refugees, people belonging to ethnic
minorities, etc.

Ukraine’s ratification (March 6, 2010) of the 2006 UN
Convention on the Rights of Persons with Disabilities ne-
cessitated the establishment of all conditions in our country
for the realisation of their rights in all spheres of life, in-
cluding education. Article 24 of the Convention imposes an
obligation on States Parties to ensure inclusive education at
all levels (United Nations, 2007; Baida & Krasiukova-Enns,
2012). Accordingly, the Government of Ukraine approved
the State Target Program “National Action Plan for the Im-
plementation of the Convention on the Rights of Persons
with Disabilities” for the period up to 2025 (Resolution of
the Cabinet of Ministers of Ukraine No. 285-r..., 2021).

Leading scholars, such as D. Bondarenko, D. Kolupaieva, and
D. Tandchuk, have explored the problems of integrated learning
and inclusive education: D. Bondarenko, A. Kolupaieva, O. Lys,
I. Talanchuk, V. Kozulia, E. Kryvoruchko, M. Shevchenko.
Their scientific works became the foundation for further
research on the issues of education of persons with special
educational needs and persons with disabilities, and on the
specifics of implementing inclusive education in Ukraine
based on generalisations of foreign practice in this area. In
particular, the work of A. Kolupaieva (2016) deserves par-
ticular attention, as she has developed algorithms for imple-
menting inclusive education in secondary schools, consid-
ering the regional specifics of special schools and inclusive
resource centres. O. Lys (2021) and L. Talanchuk (2021) in
their scientific works have substantiated that ensuring proper
conditions for the realisation of the right of children with
special educational needs to education depends largely on
the proper training of teachers themselves, thus, it is im-
portant that they improve their competence, master new
technologies of teaching and interaction with such children.
A definitional analysis of the concept of “inclusion” was
thoroughly conducted in his scientific work by V. Kozulia
(2020). Scholars such as E. Kryvoruchko and M. Shevchenko
(2021) focused on the problems of administrative and legal
regulation of inclusive education in preschool and complete
secondary education in Ukraine. D. Bondarenko (2018) pre-
sented his thoughts on the establishment of inclusive educa-
tion in the EU, and the consequences of implementation and
methods of integration in Ukraine in his scientific researches.
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Researcher H. Davydenko (2015) focused on models of in-
clusive education in the EU and their implementation in
Ukrainian legislation. In addition, the scientist explored the
principles and methods of organising inclusive education
and establishing an inclusive environment in Ukraine based
on positive foreign experiences. The achievements of these
scholars were enabled by an in-depth analysis of interna-
tional law and its impact on the Ukrainian education system.
Considering this, the main problems in the field of inclusion
in Ukraine have been resolved to date. Among them is the
active development of research programmes on the problems
of educational and rehabilitation processes (methodological
substantiation of methods of psychological, pedagogical and
socio-medical rehabilitation of persons with special educa-
tional needs; ensuring the university’s participation in ma-
jor international and Ukrainian scientific and educational
projects on improving the effectiveness of social adaptation
and integration of persons with disabilities into the modern
social environment; development of proposals for the intro-
duction of new psychological, pedagogical and information
technologies in the educational process, etc.

The purpose of the research is to explore the current
state of regulation of inclusive education at the legislative
level and to bring the experience of other countries into
Ukrainian practice.

The objectives of the work are to explore the approaches
to understanding inclusive education that has developed in
the world practice; to analyse the historical background of
the transformation of the idea of universal access to edu-
cation to inclusiveness as a key principle of the education
system, which is reflected in international regulations and
national legislation; to explore the Ukrainian practice of
regulating the education of persons with special educational
needs at the state level.

Adapting the Ukrainian educational system to the
needs of children: Model, concept, objectives

The main objective of inclusive education is to establish a
friendly and accessible environment that allows students
to acquire knowledge and maximise their capabilities in
achieving their life purposes. Currently, the Ukrainian edu-
cational space is dominated by an integrative model of edu-
cation for children with special educational needs, based on
the concept of student adaptation to the educational system.
However, ideally, it is not learner who should be integrated
into the educational process, but the educational process
should be modified depending on the individual educational
needs of each child. It is the foundation of the inclusive ed-
ucation model, which is widespread in developed countries,
as it ensures that the educational system adapts to the ed-
ucational needs of the child (United Nations, 2019). Thus,
all participants in the educational process must be able to
establish conditions for their learning.

This practice is quite common abroad. In the United
Kingdom, according to the “Special Educational Needs and
Disabilities Act” (2001) and the “Children and Families Act”
(2014), children with special educational needs are educated
in regular schools, provided that the interests of other chil-
dren are not disadvantaged. In addition, with the adoption
of the “Children and Families Act”, the conditions for ed-
ucating children with special needs in schools other than
general education (including those established at medical
institutions, etc.) have slightly changed. For example, the
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organisation of inclusive education requires a parental ap-
plication and the consent of the local education authority,
which must check whether there are opportunities for such a
child to explore in a general education school together with
children receiving special education (Lys, 2021). In this re-
gard, the position of the Ukrainian legislator varies from the
rules in British law.

An analysis of the educational legislation of foreign
countries has allowed the conclusion that inclusive educa-
tion seeks to use a pedagogical approach to education that
would be suitable for all children who want to receive an
education. In inclusive schools, children learn about their
rights as full citizens, which results in less discrimination.
As law enforcement practice demonstrates, if children are
together all the time, studying, communicating, and making
friends, they adapt faster and realise that everyone is differ-
ent, everyone has their own needs and characteristics.

Inclusive education in Ukraine has its historical roots
in the adoption of the Concept of Integrated Education for
Persons with Disabilities (Special Educational Needs), which
was developed based on the “Inclusion Index” (Resource
Center for Inclusive Education Support, n.d.). The Inclusion
Index was developed by British scientists Mel Ainscow and
Tony Booth, who conducted their research with the par-
ticipation of scientists, teachers, parents, representatives
of public organisations of people with disabilities and ed-
ucation departments (Ukrainian-Canadian project..., 2011).
Subsequently, there was published two versions of the In-
clusion Index: the first in March 2000 (Centre for Studies
on Inclusive Education, UK), and the second version of the
manual was republished in September 2002. The manual is
used in many countries, as its translations are already avail-
able in more than 30 languages. In addition, the UNESCO
International Commission intends to design a manual for de-
veloping countries.

In Ukraine, the reform of inclusive education was
launched in 2016, and the following year, in 2017, the
government approved the Regulation on the Inclusive Re-
source Center. In addition, draft new versions of the Laws of
Ukraine “On Preschool Education” (2001) and “On Higher
Education” (2014) were approved. It is significant that on
September 5, 2017, the new Law of Ukraine “On Education”
(2017) was adopted. However, unfortunately, we have to
admit that inclusive education is only beginning to truly en-
ter our lives, facing both material and technical problems
and certain moral prejudices of Ukrainian society regarding
the possibility of full and effective education of people with
special educational needs together with students who do not
have health problems. Establishing an inclusive model of ed-
ucation requires real changes in the thinking and culture of
education and a change in the paradigm of inclusive educa-
tion itself. The foundations for such inclusion are established
in Ukrainian legislation, but they require consistent develop-
ment, considering the objectively existing needs in line with
established international provisions and using best foreign
practices (Ministry of Education and Science of Ukraine, n.d.).

Such practices should become the foundation of the ed-
ucational policy of the Ukrainian state, including the one that
is the foundation of the “Accessible Ukraine” project (Driuma,
2013) and the national strategy-initiative “New Ukrainian
School” (Ministry of Education and Science of Ukraine, 2016),
which focuses on ensuring the successful adaptation of chil-
dren with special needs to the educational process.

The establishment of the New Ukrainian School is a spe-
cial achievement of Ukraine in the field of inclusion and for
Ukrainian education in general. However, it is a rather dif-
ficult test for Ukrainian society. Although there is a legisla-
tive foundation, modern society is not yet quite ready, both
mentally and technically, to accept inclusion as a priority
in the educational process. In society, there is a clear rejec-
tion of people with special needs by the general public, a
shortage of qualified specialists, and no particular prospects
in terms of the architectural and planning environment.
To overcome the above-mentioned barriers to high-quality
global implementation of inclusive education, the author of
this publication believes that the following tasks should be
addressed: systematic promotion of inclusion in society as
a form of universal education for all categories of children;
provision of educational institutions with the necessary set
of technical means (computer systems and acoustic systems,
teaching aids and special furniture, developmental simula-
tors and interactive devices, etc); implementation of training
programmes for competent specialists in this field. Consid-
ering this, the author of the research agrees with scholars
who emphasise that the introduction of inclusive education in
Ukraine can be considered an education reform in general,
which requires, among other things, new administrative de-
cisions, and proper legal regulation, and allows checking
how ready the Ukrainian education system is for change
(Kryvoruchko & Shevchenko, 2021).

Therewith, it should be recognised that the specifics of
the development of inclusive education in a particular coun-
try depend, among other things, on socioeconomic condi-
tions, traditions, etc. Nevertheless, the entire civilized world
is now paying considerable attention to the implementation
of inclusive education for children with special educational
needs. According to statistics, 75% of countries officially ac-
knowledge inclusive education as a special education area.
And there are hopes that the remaining 25% will join this
concept in the coming years (although Finland has not yet
joined this system) (Ministry of Education and Science of
Ukraine, n.d.).

As it is known, every person is different. In global prac-
tice and Ukraine in particular, inclusive education is based
on principles that prevent stereotyping of people with dis-
abilities. First of all, the following principles are involved:

— every person, regardless of whether they have any
abilities or achievements, is valuable in itself;

— each of us needs support and understanding from our
peers;

—everyone wants to be heard and has the right to be heard;

— full-fledged education can only be implemented in the
context of real relationships;

— training helps people achieve their purposes;

—diversity has a positive impact on human life (Bondarenko,
2018).

The basic principle of inclusive education should be that
the administration of an educational institution, the staff
and the teaching community accept all children for educa-
tion within the framework of state educational standards,
without considering their physical, emotional, intellectual
and social status as a criterion for any selection. Educational
institutions should strive to establish conditions for educa-
tion and upbringing that are comfortable for everyone.

The main object of education is the child with special
educational needs, as this category of children requires



special programmes, methods and standards of education;
the state solves this problem by establishing that such stu-
dents find it more difficult to learn the curriculum material
of the regular programme due to physical, mental and other
disabilities. Therefore, state educational standards should be
adapted to all participants in the educational process.

International experience in organising and

implementing inclusive education
The role of the family as an assistant in the adaptation of a
child with special educational needs to the educational pro-
cess in an educational organisation of any level and type
is essential. The family is the child’s closest environment;
it performs the functions of education, protection, transfer
of new knowledge and experience, security, love, emotional
support, and assistance in restoring spiritual and physical
strength. Parents and relatives are the people with whom
a child spends the most time and play a huge role in their
lives. In a family with a child with special educational
needs, parents have additional caregiving functions: reha-
bilitation, corrective development, adaptation, and integra-
tive functions. Parents are the ones who are most responsi-
ble for the child’s education and development; the purpose
of other institutions of society, including the state through
its competent authorities, is to provide comprehensive sup-
port in solving all kinds of life difficulties and problems of
the child.

In this aspect, the experience of foreign countries in
organising and implementing inclusive education is inter-
esting. First of all, it should be noted that in Europe, in-
clusive education has three areas: the first area is the inclu-
sion of all children in general education institutions, which
demonstrates the wide opportunities and resources of the
mainstream school (Spain, Greece, Italy, Portugal, Sweden,
Iceland and Norway); the second area is the provision of a
wide range of services from two educational systems: reg-
ular and special (Denmark, France, Luxembourg, Austria,
Finland, etc.); the third area is the functioning of two inde-
pendent educational systems, regulated by separate legisla-
tion for general education and special education (Belgium,
Switzerland, Germany, the Netherlands).

Currently, among the countries with developed legisla-
tion and experience in the field of inclusive education, the
role of leader can be given to Italy, Spain, Great Britain and
Northern Ireland, the United States, Denmark, and others
(Bondarenko, 2018).

In the United States, inclusive education began with the
adoption of the Education for All Handicapped Children Act
(EHA), which emphasised the joint education of children
with disabilities and their peers in general education institu-
tions (Jeynes, 2007). Notably, at the end of the nineteenth
century, schools in large American cities began to establish
so-called ungraded classes. They teach students with mild
mental retardation, problematic behaviour, and children of
immigrants who do not speak English. Frequently, such chil-
dren were expelled from school, and the problem of special
needs children disappeared (Winzer, 2009).

In addition, Italy has been supporting inclusive educa-
tion at the legislative level since the 1970s. In 1977, the
first regulations governing inclusive education were adopted.
The education of children with special educational needs
has become seen as one of the conditions for education. In
Italy, more than 90% of children with disabilities study in
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regular schools. In the UK, there are still specialised schools
and classes (Havrylova et al., 2020). It was in the UK that
the concept of “special educational needs” first appeared
(Davydenko, 2015). In the United Kingdom and Northern
Ireland, inclusive education became part of the national cur-
riculum in 1978. In Spain, the history of inclusive education
goes back more than 40 years, since the establishment of an
independent institution, the National Institute of Special Edu-
cation, in 1978. There is research in the Constitution that refers
to “special attention and protection of the disabled” to allow
for the implementation of their rights (Bondarenko, 2018).

These and other countries have accumulated a wealth
of experience in researching, implementing, and develop-
ing inclusive education. However, there is the opposite ex-
perience. For example, considering China, it can be stated
that children with disabilities frequently experience some
isolation or even segregation in education. According to re-
searchers, it is explained by the fact that there is limited pa-
rental involvement in the educational process (Bondarenko,
2019). Unfortunately, this unstructured vision and limited
parental involvement in this process demonstrate the under-
standing of the status of children with disabilities in China.
This model sees children with disabilities as fundamentally
altered by their disabilities and therefore unable to learn;
they are treated as mere subjects of charitable activities
rather than as equal citizens who can and should participate
in public life (Deng & Poon-McBrayer, 2004).

This inhumane approach points to deficiencies in ap-
proaches to understanding the concept of a child with a
disability, namely that they are considered “incapable” or
“unproductive”. This shortcoming should be corrected at
the level of state social security systems. Take the exam-
ple of Malaysia. Here, inclusive education is seen as part of
the principle of education, not as a right for all children. It
means that national policy is limited in its ability to reach
all children at risk of exclusion from the education system.
Special schools continue to represent the dominant approach
to educating children with special educational needs when
compared to inclusive schools (Van Bueren, 2006).

In Australia, parents of children with special education-
al needs are convinced that the mere presence of children in
the classroom is not enough — students need to feel confident
and comfortable and feel that they belong to the educational
organisation. The social and emotional outcomes of inclu-
sion are very important, as without positive experiences of
participation, children with special education needs are at
risk of increased absenteeism, lower self-esteem, and lower
academic performance in adolescence (Van Bueren, 2006).

Problems of inclusive education development in

Ukraine at the present stage
In Ukraine, the first inclusive educational institutions emerged
at the turn of the last decades of the 20" century. The state
has set a purpose for educational institutions to establish con-
ditions for the development and social adaptation of children
with special educational needs. However, many teachers and
even psychologists are not ready to work with children with
special educational needs as they are afraid of the unknown,
in particular, due to the impact on healthy children and the
educational process in general, on the microclimate in the
classroom and school. In other words, adverse attitudes and
prejudices, and professional uncertainty of adults frequently
contribute to this.
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Another barrier is the lack of motivation, including
financial motivation. Currently, the work with “special” children
in schools is conducted by defectologists. However, the unwill-
ingness to take on the additional workload and the lack of ma-
terial incentives are a deterrent to working with such children.

Another barrier is that sometimes parents do not want
their healthy child to study in an inclusive environment, say-
ing it is harmful to them. And here the problem of the hu-
manity of adult education arises, which, admittedly, affects
the younger generation.

Working with “special” children requires appropriate
psychological, moral and ethical training. There is an ur-
gent necessity to understand and solve the problems of chil-
dren with disabilities, to learn to understand their desires,
to respect their rights, including the right to education, to
help them “join” social groups (both children and adults),
and to accept them as they are. Evidently, special education,
which includes students with special needs, requires changes
(Shcheglova et al., 2017).

Another problem with inclusive education in Ukraine is
the so-called “punctuation” approach to its research. Most sci-
entific researches deal with the education of children with spe-
cial educational needs in the context of an educational school.
Thus, having analysed the existing positive experience of im-
plementing inclusive education in Ukraine in recent years, it
can be argued that to properly establish the conditions for
organising inclusive education in an educational institution,
all participants in the educational process need to have:

1) medical support (an important component is a clear
organisation of meals and, if necessary, medical support);

2) financial support (availability of a staff of employees
who will accompany children and teach them);

3) information support (provision of material resources
and new distance e-learning technologies);

4) material conditions, which include: special tables
(desks) that can change the angle of inclination, where the
height is adjustable, etc.; appropriate sanitary and hygienic
conditions (lighting, water supply); devices for motor ac-
tivity; computer equipment (computer, touch boards, pro-
jectors); information stands with supporting materials (dia-
grams, rules of conduct);

5) sanitary conditions (wardrobe, bathroom);

6) pedagogical support (establishing an individual ed-
ucational trajectory; comfort and emotional calm in the
classroom, considering friendly relations and a positive at-
mosphere in the classroom; involving children with special
educational needs in activities that promote the unleashing
of students’ creative potential);

7) psychological support when it is necessary to em-
phasise additional classes for children with disabilities and
special educational needs with psychological specialists;
psychological and pedagogical support; regular examination
of students, assistance in learning and development of indi-
vidualised curricula for them;

8) staffing: continuous improvement of the professional
skills of teachers of educational institutions in the field of

correctional pedagogy and psychology, clinical psychology;
availability of pedagogical and psychological specialists who
can understand and meet the needs of children with special
educational needs.

Conclusions

The study explored the history of inclusive education in
Ukraine and the world and found that the history of inclu-
sive education in the world is different, depending on spe-
cific political and socio-economic changes in each country.
The author explores the meaning of the concept of “inclu-
sive education” and establishes that its essence lies primarily
in the following principle: by learning together, children
learn to live side by side, and thus the boundaries between
people with disabilities and healthy people are blurred. A
comparison of the experience of inclusion in different coun-
tries has demonstrated that Western countries such as Italy,
Spain, the United Kingdom and Northern Ireland, the United
States, and Denmark are among the leaders in this area, in
particular, due to the high level of relevant regulation. An
analysis of Ukrainian legislation has demonstrated that the
state regulates various aspects of integrative education quite
appropriately with relevant documentation, but not every-
thing can be successfully implemented in practice, as, on the
one hand, there is insufficient psychological and moral read-
iness of society to provide appropriate conditions for chil-
dren with special educational needs, and on the other hand,
the material and technical base of educational institutions
is far from fully complying with international standards.
Therefore, to improve the situation, it would be advisable to
use the practice of foreign countries, which can be gradually
implemented in Ukraine.

The study concluded the following: 1) the development
of inclusive education in Ukraine is conducted primarily
through the establishment of special learning conditions for
children with special educational needs; 2) the Ukrainian
educational space is dominated by an integrative model of
education for children with special educational needs, based
on the concept of adaptation of the child to the educational
system; 3) to establish a truly inclusive model of education in
Ukraine, real changes in thinking and learning culture are re-
quired; a paradigm shift in inclusive education is required, etc.

Thus, inclusive education in Ukraine is under the con-
trol of the state and the general public, and it is designed to
maximise the achievement of educational purposes in the
context of the digitalisation of all spheres of public life and
the education system in particular. However, the process of
developing inclusive education is undoubtedly complex, and
its purpose is to establish an inclusive society that recog-
nises each person as an individual, and thus each person
will feel like a full member of society. Therefore, among the
prospects for the research discourse on this issue is the de-
velopment of proposals for the implementation of the most
effective foreign provisions, regulations and standards into
Ukrainian legislation, and algorithms for their successful im-
plementation.
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HopmatuBHo-npaBoBe 3abe3neueHHA iHKAIO3UBHOI OCBITH:
YKpaiHCbKi TEHAEHLIji Ta CBITOBa NpaKTUKa

Oabra MuxaunisHa banMHcbKa

AOKTOP FHOPUANYHKUX HayK, Mpodecop, akapeMik HauioHaAbHOI akapeMii
Hayk BMLWOI ocBiTK YkpaiHn. ORCID: https://orcid.org/0000-0002-0168-143X.
N\bBIBCbKWI AEPXaBHUI YHIBEPCUTET BHYTPILLHIX cnpas, 79000, ByA. [opoaoubka, 26, M. AbBiB, YKpaiHa

Onbra OnerisHa Bbapabaw

AOKTOp ropnAMUYHKX Hayk, aoueHT. ORCID: https://orcid.org/0000-0003-2666-9696.
A\bBIBCbKWI AepXXaBHUIM yHIBEPCUTET BHYTPILLHIX cnpaB, 79000, ByA. lopoaoubKka, 26, M. \AbBiB, YKpaiHa

AHoTanisA. AKTyasbHICTh CTATTi 3yMOBJIEHO THM, [0 iHKJIIO3MBHA OCBiTa B YKpaiHi noTpebye moTpedye BAOKOHAIEHH
HOPMAaTWBHO-NIPaBoBOi 6a3u, abu BOHA perjiaMeHTyBajla He Jnmle ¢izuyHe mnepeOyBaHHA NUTUHU 3 OCOOJIMBUMU
norpe6amu B IIKOJIi, ajie 1 3MiHy caMOi IIKOJIM, MKiJIbHOI iHppacTpyKTypH, B3AEMOBiTHOCHH MiX YUHSIMMU Ta [leJaroramu,
MiX IefaroraMu Ta MeJUYHUMU cllelliajlicTaMu: ICUXoJIoraMu, Incuxiarpamu, fedekrosioraMu tomo. Mera craTTi —
BUBUWTH CY4YaCHUII CTaH HOPMAaTHUBHO-NPAaBOBOI'0 peryJloBaHHsS iHKJIIO3UBHOI OCBiTU Ta NepCHeKTHBHU Ii PO3BUTKY
B YkpaiHi. OAuH 3 OCHOBHUX METOAOJIOTiYHMX MPUHOMIB AOCJi[X)K€HHA — KOMIIApaTUBHUH MiAXif. Y NOpPiBHAJIBHO-
NIpaBOBOMY HampsAMi aHaJli3yeTbCs 3aKOHOAABCTBO Pi3HMX KpaiH CBIiTYy, sfKe peryJjio€ NUTAHHSA iHKJII03UBHOI OCBIiTH.
BusBiieHO cHiBBiJHOIIEHHA HOPM MiXXHAapOAHOT'O IIpaBa Ta 3aKOHOJaBCTBA YKpaiHU I[0[0 iMILJIEMEHTAIlil MiXKHapOJHUX
3acaf] iHKJIIO3MBHOI OCBiTH, 3aKpilJIeHMX y MiXHapOJHO-IPAaBOBUX aKTaxX, y IPaBOBYy cUCTeMy YKpaiHU, 30KpeMa
cucteMy OCBiTH. JlocjikeHO MpaKTHUKy Ta BUABJIEHO HeNOJIiKM HOPMaTUBHO-IIPABOBOT'O PeryJII0OBaHHA iHKJIIO3il Ha
JepxXaBHOMy piBHi. PO3IrJIAHyTO 3MicTOBHe HAllOBHEHHsS IOHATTA «cllelliajibHi YMOBM HaBuaHHA». OcOOJMBY yBary
MPUJiJIEeHO PO3BUTKY iHKJIIO3UBHOI IpodeciiiHOI ocBiTU Ta npodeciiHOro HaBYaHHA B Pi3HMX KpalHax. BusHaueHO
0CO0JIMBOCTI iHKJIIO3UBHOIL OCBiTH B YKpaiHi Ta CBiTi. 3a3Ha4eHO, 110 B OCHOBY iHKJIIO3MBHOI OCBiTU 3aKJIa[leHO IiHHiCHY
inew «Bci AiTu piBHi». IligKpecsieHO, MO B YKpaiHi iHK/IIO3MBHY OCBITY MOXHa OIiHIOBATH fAK Ie€peJIOBY CHUCTEMY
HaBYaHHA JiTell 3 0cOOJINBUMU OCBiTHIMM nmoTpebamuy, 3aCHOBaHY Ha CIiJIbHOMY HaBYaHHi 3[IOPOBUX AiTel Ta JiTel 3
inBasifiHicTIo. IIpakTHUYHe 3HaUYeHHs JOCJIi)KeHHs MoJIArae B TOMY, o copMysIbOBaHi B HAYKOBill CTATTi BUCHOBKU
i mpomo3ulil CIpUATUMYTh MOKpAllleHHI0 MeXaHi3My 3aXUCTy INpaB AiTell 3 ocob6iauMBUMM mnorpeb6aMu fK OJHIi€l 3
HalOi/JbI Bpa3jIMBUX KaTeropiil HacesjieHHs. Y3arajJbHeHHsA pe3yJbTaTiB poOOTH CIIPOEKTOBAHO Ha yAOCKOHAJIEHHS
3aKOHOJABCTBAa YKpaiHU y cdepi iHKIIIO3UBHOI OCBITH, a TaKOX Ha iMIJIeMeHTalil0 B YKpalHCbKY OCBITHIO MPaKTUKY
3apy0OiKHUX HOPM i CTaHAAPTIB MO0 3aXUCTY MpaB JiTel 3 0cOOJIUBUME MOTpebamMu

Kutio4oBi cjioBa: npaBa AUTHHU, iHKJTI03i5, iHKJTIO3UBHUH MiXid, JUTUHA 3 0COOJIMBUMU OCBiTHIMM OTpebamMu, AUTUHA
3 iHBaJIiJHiCTIO, JOCTYNHICTh OCBIiTH
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Abstract. The Criminal Code of Ukraine provides for several special provisions on liability for violations against human
life and health committed in the healthcare sphere, the application of which gives rise to many difficulties and law
enforcement errors. However, the lack of consistency of such provisions establishes risks of non-compliance with the
principle of fairness in bringing a person to criminal liability and imposing punishment. The purpose of the research is
to identify the most optimal solution to the problem of legislative regulation of liability for causing harm or establishing
a threat of harm in the healthcare sphere. The key research method is a logical and legal study of the Ukrainian criminal
law provisions related to liability for healthcare offences. Based on the results of the study, it is proposed to construct
Articles 134, 139, 140, 142 and 143 of the Criminal Code of Ukraine according to the same scheme: in the third part of
Article 134 and the first parts of the rest of these provisions, criminal liability for the acts provided for therein should be
linked to the establishment of a danger to the patient’s life or the threat of causing serious bodily harm; in the following
parts of these provisions, to provide for the rules on qualified criminal offences under the scheme “the same act if it
caused moderate or serious bodily harm”, and the rules on particularly qualified criminal offences under the scheme “the
same act if it caused the death of the patient”. Based on the current sanctions of these provisions, and the sanctions of
the general provisions on criminal liability for negligent infliction of bodily harm, the author proposes typical penalty
limits for the proposed provisions. The author substantiates the expediency of excluding Articles 132, 141 and 145 of
the Criminal Code of Ukraine. The conclusions drawn within the framework of this research can be used in lawmaking
activities to develop amendments to the Criminal Code of Ukraine, and in law enforcement activities to qualify criminal
offences committed in the healthcare sphere

Keywords: failure to perform duties, violations by medical professionals, violation of patient rights, transplantation

procedure, disclosure of medical secrets, bodily harm, causing death

Introduction

The Criminal Code of Ukraine (hereinafter — the CC of
Ukraine) contains several special provisions that provide
for liability for various violations in the healthcare sphere
that cause harm or endanger the life or health of a per-
son (Criminal Code of Ukraine, 2001). In general, this ap-
proach is approved in academic circles, not only in Ukraine
(Gafurova, 2020). However, its implementation in the
Criminal Code of Ukraine has established many law-making
and law-enforcement problems. In recent years, several sub-
stantial works on this subject have appeared, in particular,
the dissertations by I. Fil (2018) and E. Chernikov (2020)
on liability for non-performance or improper performance of
professional duties by a medical or pharmaceutical worker,
the dissertation by Y. Shopina (2020) “Criminal liability of
a medical or pharmaceutical worker for committing a crime
related to the performance of professional duties”; scientific
research article by S. Lykhova, I. Ustinova, O. Husar and
L. Tolkachova (2019) on the issue of criminal liability of med-
ical and pharmaceutical workers, a scientific research article
by N. Antoniuk (2020), which considers the issues of dif-
ferentiation of liability of medical workers, etc. Therewith,
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these issues are far from being fully resolved. This research
emphasises three issues that still require scientific discussion.

The first one is related to the regulation of criminal li-
ability for non-performance or improper performance of
duties by medical or pharmaceutical professionals, which is
implemented in Articles 139 and 140 of the CC of Ukraine.
Despite the difficulties in establishing the fact of non-per-
formance or improper performance of duties noted in the
scientific literature (Chernikov, 2020), there are issues of
legislative regulation. According to Article 139 of the CC
of Ukraine, liability for failure to provide care to a patient
without valid reasons occurs regardless of the consequences,
provided that the perpetrator was aware of the possibility of
serious consequences for the victim. Instead, failure to per-
form or improper performance of other duties (Article 140
of the CC of Ukraine) entails criminal liability only in case of
serious consequences. There is still no consensus on the con-
tent of the concept of “serious consequences”. Y.G. Lyzogub
(2005) considers serious consequences in Article 140 of the
CC of Ukraine to be a human health disorder that: requires
long and painful treatment; poses a danger to life; results in
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the development of an incurable or difficult-to-treat disease;
causes severe adverse reactions on the part of the victim
against themselves. As an example, the author cites the in-
fliction of grievous or moderate bodily harm, suicide, and se-
rious illnesses described by the above signs (Lyzogub, 2005).
Causing death, in his opinion, should be qualified additionally
under Article 119 of the CC of Ukraine, considering that the
repressive power of this provision is much greater than Article
140 of the CC of Ukraine (Lyzogub, 2005). The same opinion
is expressed by L.P. Brych (2013), who believes that serious
consequences and the death of a person in such criminal of-
fences are not common features. In turn, O.0. Dudorov be-
lieves that death is covered by the concept of “serious conse-
quences”, however, the author does not include the infliction
of moderate bodily harm to its scope (Melnyk & Khavroniuk,
2018). Such a different interpretation of this concept among
respected authors indicates the seriousness of the problem.

The second problem concerns criminal liability for vio-
lation of special rules and procedures for conducting specific
activities in the medical and pharmaceutical sphere (Articles
134, 141-143 of the CC of Ukraine). Despite the similarity of
the respective corpus delicti of criminal offences in terms of
the essence of the actions (as a violation of certain rules), the
consequences as a mandatory feature of the corpus delicti
and a condition of criminal liability are regulated differently:
illegal abortion (Part 3 of Article 134 of the CC of Ukraine) is
criminalised if it causes long-term health disorders, infertility
or death of the victim; conducting clinical trials of medicinal
products without the written consent of the patient or their
legal representative, or concerning a minor or incapacitated
person (Article 141 of the CC of Ukraine) entails criminal li-
ability in case of causing the patient’s death or other serious
consequences; illegal conduct of biomedical, psychological
or other experiments on humans (Part 1 of Article 142 of
the CC of Ukraine) can be incriminated to a person in case
of endangering life or health; and the condition of criminal
liability for intentional violation of the procedure established
by law for using transplantation of human anatomical mate-
rials (Part 1 of Article 143 of the CC of Ukraine) is causing
significant harm to the victim’s health. In addition, in some
cases, liability is differentiated depending on the severity of
the consequences (Article 142 of the CC of Ukraine), while
in others it is not (Articles 134, 141, and 143 of the CC of
Ukraine). In addition, the inconsistency of sanctions in these
legal provisions is evident.

The third problem is related to different approaches to
the regulation of criminal liability for the disclosure of confi-
dential information about a person in the healthcare sphere.
If Article 145 of the CC of Ukraine “Illegal Disclosure of
Medical Secrets” provides for liability only in case of grave
consequences, Article 132 of the CC of Ukraine “Disclosure
of Information on Medical Examination for Detection of In-
fection with Human Immunodeficiency Virus or Other Incur-
able Infectious Disease” regulates the formal elements of the
criminal offence. The sanction of the second article is even
more severe. In addition, the very need for the existence of
both genders is doubtful.

The problems described above impede fair sentencing
and sometimes raise doubts about the existence of criminal
liability for particular actions.

The purpose of this research is to find a scientific solution
to these problems and to develop proposals for improving
the relevant legal provisions.

Regarding the provisions on the improper
performance of duties by medical or
pharmaceutical professionals
Some authors’ positions on the content of the concept of
grave consequences are based on the ratio of the severity
of sanctions. On the one hand, such a ratio should in no
way affect the meaning of the concept. Since the provision
that the elements of a criminal offence should be determined
exclusively by the disposition can be considered generally
accepted. A systematic analysis of the provisions of the CC of
Ukraine demonstrates that death is unambiguously defined
as serious consequences. It is evidenced by the frequently
used phrases “loss of life or other serious consequences” and
“death or other serious consequences”. This type of word-
ing is present in Part 2 of Article 139 of the CC of Ukraine.
In particular articles (for example, Article 258 of the CC of
Ukraine), serious consequences and the death of a person are
provided for in separate parts of the article (as signs of spe-
cifically qualified corpus delicti of criminal offences). How-
ever, this technique does not mean that they do not include
each other. Finally, the so-called especially qualifying fea-
tures are frequently encompassed by the scope of the quali-
fying features (e.g., a particularly large size is covered by the

concept of large size and is a specification of it).

On the other hand, it is illogical to have a much more
lenient liability for negligent death by medical or phar-
maceutical professionals as a result of failure to perform
or improper performance of professional duties, since it is
the preservation of human life and health that is the main
purpose of their activities (while Article 140 of the CC of
Ukraine provides for the possibility of applying such penal-
ties as deprivation of the right to hold specific positions or
engage in specific activities, correctional labour, restriction
of liberty and imprisonment for a defined period, the latter —
for a period not exceeding two years, Article 119 of the CC of
Ukraine defines only the latter two, with imprisonment pos-
sible for up to five years, and in case of causing death to two
or more persons — up to eight years). In particular, the sci-
entific literature notes that the presence of special education
and professional duty increases public danger (Antoniuk,
2020). Evidently, understanding this caused scholars to jus-
tify the need for additional qualification of causing death
under Article 119 of the CC of Ukraine. However, legislative
mistakes should be corrected through amendments to the
relevant regulations rather than through using some other,
atypical approaches to the interpretation of criminal law
provisions. In addition, the qualification of causing death as
a result of non-performance or improper performance of pro-
fessional duties as a set of criminal offences (under Articles
140 and 119 of the CC of Ukraine) contradicts the principle
of the inadmissibility of double incrimination. It should be
emphasised that failure to perform or improper performance
of duties by a medical or pharmaceutical worker entails
criminal liability only in case of serious physical harm to the
victim. Thus, such damage is the factor that determines the
seriousness (social danger) of the relevant actions and, thus,
the limits of punishment. The same factor, to Article 119 of
the CC of Ukraine, is the consequence in the form of death.
By charging both provisions at once, two sanctions are in-
tended to be applied at once, covering the severity of both
consequences — grave consequences and death — when only
one consequence is caused. Therefore, such an aggregate
would be artificial and unjustified and would undoubtedly



contradict the above principle.

Scholars’ studies of case law under Article 140 of the
CC of Ukraine demonstrates that courts when qualifying the
failure to perform or improper performance of professional
duties by medical and pharmaceutical workers, cover the
relevant corpus delicti of causing death (Chernikov, 2020).
Therewith, according to the results of the research by .M. Fil
(2018), 95.5% of the verdicts delivered under Article 140 of
the CC of Ukraine are about cases causing death.

Considering the above, the limits of punishment out-
lined in Article 140 of the CC of Ukraine require urgent ad-
justment to align them with the sanction of Article 119 of
the CC of Ukraine. The same applies to the sanction of Part 2
of Article 139 of the CC of Ukraine, which, by its content,
defines a special rule on liability for failure to perform pro-
fessional duties by a medical or pharmaceutical worker.

The question of whether the concept of serious conse-
quences of causing moderate bodily harm is encompassed by
the concept of serious consequences is resolved differently
for different types of criminal offences. For example, in the
scientific and practical commentary of the Criminal Code of
Ukraine edited by M.I. Melnyk and M.I. Khavroniuk (2018),
when describing serious consequences in Articles 133, 135,
139, 140, 146, 147, 151, 152, 161, 194, 258, 260, 265, 271,
297, 321-1, 347, 371, 402 of the CC of Ukraine, they only
indicate the infliction of serious bodily harm. Instead, Arti-
cles 137, 240, 321-2, 347-1 refer to the infliction of bodily
harm of moderate severity to one or at least two persons.
The analysis of court practice under Article 140 of the CC of
Ukraine demonstrates that most of the cases considered by
the court concern cases of causing death or serious bodily
harm. Therewith, there are some cases where the conse-
quences are bodily injuries of moderate severity, for exam-
ple, the decision of the Konotop City District Court of Sumy
Region in case No. 577/3411/20 (2020).

Can the concept of “serious consequences” have differ-
ent meanings within the CC of Ukraine? Hypothetically, yes.
This concept is evaluative, and therefore its scope can de-
pend on the seriousness of the criminal offence itself. If a
criminal offence is a serious or especially serious crime even
without such consequences, then more harmful consequences
should be considered serious, while in the case of a criminal
offence or a minor crime, a wider range of consequences,
including less harmful ones, can be considered serious. Thus,
it is true that in some cases only death can be considered,
in others — death and serious bodily harm, and in others —
moderate bodily harm.

This conclusion is confirmed by the provisions of Articles
36 and 38 of the CC of Ukraine. Part 3 of Article 36 of the
CC of Ukraine states that “exceeding the limits of necessary
defence is considered to be the intentional infliction of se-
rious harm to the attacker that does not correspond to the
danger of the attack or the situation of defence. Exceeding the
limits of necessary defence entails criminal liability only in
cases specifically provided for in Articles 118 and 124 of this
Code.” Considering that these provisions provide for liability
for causing death and serious bodily harm, the quoted word-
ing allows stating that less serious harm, which may include
moderate bodily harm, can be considered serious harm.

In addition to the above, the coverage of the conse-
quence of causing moderate bodily harm by Articles 139 and
140 of the CC of Ukraine is advisable due to the necessity
to ensure the consistency of criminal legislation. However,
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the negligent infliction of such consequences is criminalised
under the general provisions of Section II of the Special Part
of the CC of Ukraine (Article 128 of the CC of Ukraine). The
doctrine justified the necessity of coordinating the ways of dif-
ferentiating criminal liability for criminal offences provided
for by the so-called general and special rules (Marmura, 2019).

Based on the above, to ensure uniform application of
the relevant criminal law provisions, it can be concluded
that it is necessary to enshrine in Articles 139 and 140 of
the CC of Ukraine, instead of the concept of serious conse-
quences, a specific list of harmful consequences. Such conse-
quences should include death, serious and moderate bodily
harm. As already noted, scientists include the development
of serious diseases in the concept of “serious consequences”.
Therewith, there are difficulties in the criminal law classifi-
cation of diseases. In turn, harm to human health in the CC
of Ukraine is most frequently defined through the concept of
bodily injury, and the latter is interpreted more broadly — as
a violation of the anatomical integrity of organs and tissues,
and as a violation of their functions while maintaining their
integrity. Thus, causing any disease can be considered as
causing bodily harm of one kind or another.

In addition, considering the specifics of medical and
pharmaceutical activities, the main task of which is to pre-
serve the life and health of a person, it is advisable to link lia-
bility to the establishment of a real threat of death or serious
bodily harm (the danger of establishing a threat of moderate
bodily harm by failure to perform or improper performance
of professional duties seems insufficient for criminalisation).
Otherwise, there is no point in developing special rules at
all, since liability for causing bodily harm is provided for in
other provisions, and, if necessary, it can be differentiated
using a qualified criminal offence. As already noted, Arti-
cle 139 of the CC of Ukraine implements such a proposal,
however, not quite successful. The indication that the person
must be aware of the possibility of serious consequences for
the victim significantly complicates the process of proof and
ignores cases where the subject, due to improper professional
level, did not foresee the relevant consequences, although
they should and could have foreseen them.

Considering the significant difference in the degree of
harmfulness of these consequences and the existing concept
of the CC of Ukraine, liability for non-performance or im-
proper performance of professional duties by a medical or
pharmaceutical worker should be differentiated using the
so-called qualifying (especially qualifying) features. Such
proposals have been repeatedly expressed in the scientific
literature (Paramonova, 2011; Brych, 2013). Evidently, the
opinions of those scholars who support the need to separate
the consequences of causing death into a separate qualified
composition and a separate part of Articles 139 and 140 of
the Criminal Code of Ukraine should be agreed. This conclu-
sion is consistent with the results of specific studies on the
European experience of regulating criminal liability for sim-
ilar actions (Gutorova et al., 2019). Instead, the regulation
in Part 2 of Article 140 of the CC of Ukraine of a qualified
criminal offence on the grounds of harm to a minor presents
a bad decision. Modern scientific publications frequently
mention the necessity of strengthening the criminal legal
protection of minors by constructing an appropriately qual-
ified corpus delicti of criminal offences (Yevteyeva, 2018).
Therewith, notably, such differentiation is most frequently
justified about intentional criminal offences. For example,
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M.L. Panov and V.V. Galtsova (2013) propose to provide
for the relevant feature in Articles 121, 122, 125, 126, 127,
129 and 143 of the CC of Ukraine, Section II of the Special
Part, which establishes liability for intentional criminal of-
fences but leave out Articles 131, 133, 134, 139 of the CC
of Ukraine, which deals with negligent infliction of harm
to health. Evidently, recklessly causing harm to the life or
health of a minor does not significantly affect the social dan-
ger of the act, compared to intentional assault, where the
perpetrator is aware of the lower risks of resistance from
the victim, understanding the greater traumatic impact on
the psyche of minor victims of violence, and, finally, gross
disregard for the moral provisions accepted in society, etc.

Therewith, the situation is different in cases of harm to
two or more persons rather than one, as the severity of the
harm is at least doubled. Qualifying such cases as a combi-
nation of criminal offences would violate the principle of
non-double jeopardy. However, it will be difficult to differ-
entiate liability depending on the seriousness of the damage
to health, and even depending on the number of victims, in
one article. Thus, the plurality of victims should be left to be
considered when individualising punishment by determin-
ing an appropriate sanction.

Regarding the rules on violation of special rules
and procedures for specific types of activities in
the medical and pharmaceutical sector

First of all, consider the expediency of indicating in Arti-
cles 134, 141-143 of the CC of Ukraine various consequences
as a condition of criminal liability (a mandatory feature of
the main body of a criminal offence). Admittedly, the poten-
tial danger of violations committed in the course of conduct-
ing specific types of medical (pharmaceutical) activities is
somewhat different. But the degree of such danger can vary
within a particular type of activity (for example, transplanta-
tion of anatomical materials). In any case, these fluctuations
do not seem to be that significant. Therewith, the author be-
lieves that the main factor determining the severity of these
violations is their consequences in the form of causing some
harm to the victim’s health or establishing a real threat of
such harm. Considering this, the same consequences should
be a condition for criminal liability for violation of these
rules. Such consequences, as in Articles 139 and 140 of the
CC of Ukraine, should be the death of a person, or serious
and moderate bodily injuries. As in Article 140 of the CC of
Ukraine (referring to the same arguments), liability for the
analysed criminal offences should be conditioned upon the es-
tablishment of a real threat of death or serious bodily injury.
From the standpoint of consequences, the study raised
doubts as to the expediency of regulating in the CC of
Ukraine the liability for conducting clinical trials of medi-
cines without the written consent of the patient or their legal
representative, or to a minor or incapacitated person. In Ar-
ticle 141 of the CC of Ukraine, the legislator linked criminal
liability to causing the death of a patient or other serious
consequences. It is difficult to imagine a situation where the
required causal link between the violation of the relevant
requirements or prohibitions and the consequences would
exist; if consequences do occur, they will not be caused by
the failure to obtain written consent or the violation of the
prohibition on researching specific categories of people.
Therefore, if the legislator does not consider it appropriate
to bring to criminal liability for the mere fact of conducting

clinical trials of medicines without the written consent of the
patient or their legal representative, or to a minor or inca-
pacitated person, Article 141 of the CC of Ukraine should be
excluded. The inappropriateness of criminal liability for such
acts is justified in the scientific literature (Vallejo-Jiménez &
Nanclares-Méarquez, 2019).

Similarly to Articles 139 and 140 of the CC of Ukraine,
it is advisable to differentiate liability in the analysed arti-
cles depending on the consequence is to provide for separate
corpus delicti of criminal offences in cases of establishing a
threat of death or serious bodily injury; causing serious or
moderate bodily injury; causing death.

The limits of punishability of the analysed criminal
offences should be determined based on the limits of pun-
ishability set by general rules. Considering the additional
public danger posed by violation of the rules and procedures
for specific types of medical and pharmaceutical activities,
at least the minimum penalty for the relevant criminal of-
fences should be higher than the general rules provided for
in Articles 119 and 128 of the CC of Ukraine. In addition, it
should be provided for the possibility of applying a fine in
minor cases within a sufficiently wide range, as a punish-
ment that has proven to be effective and is widely used in
the legislation of European countries. Considering this, the
author of this research proposes the following typical penal-
ties: in case of endangering the patient’s life or threatening
to cause serious bodily harm, a fine of up to three thousand
tax-free minimum incomes, community service and correc-
tional labour; in case of causing moderate or serious bodily
harm, a fine of more than three thousand tax-free minimum
incomes, restriction of liberty and imprisonment within the
scope of a minor crime (up to five years); in the event of the
victim’s death, imprisonment with a maximum term of at
least eight years. It is advisable to provide for an additional
penalty in all of the above cases in the form of deprivation
of the right to hold specific positions or engage in specific
activities for up to three years.

Regarding the rules on liability for disclosure of
confidential information about a person in the
medical field
The CC of Ukraine provides for two similar articles: “Unlaw-
ful disclosure of medical secrets” (Article 145) and “Disclo-
sure of information on medical examination to detect infec-
tion with human immunodeficiency virus or other incurable
infectious diseases” (Article 132). Article 40 of the Funda-
mentals of Legislation of Ukraine on Health Care states that
medical secrecy is “information about an illness, medical
examination or inspection and their results, and information
about the intimate and family life of a person obtained in
the course of professional or official duties by medical pro-
fessionals or other persons” (Law of Ukraine No. 2801-XIL...,
1992). It has been noted in academic circles (Shevchuk et al.,
2020; Tereshko, 2020; Slipchenko, 2021). Thus, information
about the fact or results of a medical examination to detect
infection with the human immunodeficiency virus, other in-

curable infectious diseases, or AIDS is a medical secret.

At first glance, the decision of the legislator to differ-
entiate criminal liability for disclosure of such type of med-
ical secret as information about medical examination for
detection of infection with human immunodeficiency virus
or other incurable infectious diseases can be reasonable, as
it can result in serious social consequences for the victim.



However, a deeper logical analysis indicates the opposite.
For example, disclosing the fact of a venereal disease test
can cause no less harm to the victim than disclosing data
on a test for human immunodeficiency virus, an incurable
infectious disease, in particular, as suggested by some re-
searchers of COVID-19 (Zabuga & Mykhailichenko, 2020).
However, in the absence of grave consequences, in the first
case, the actions are not criminalised, and in the second
case, they entail criminal liability. This situation does not
comply with the principle of justice.

In addition, the mere fact of disclosure of medical se-
crets of any content does not reach the public danger that
a criminal offence should have. In turn, the database of the
Unified State Register of Court Decisions contains only one ver-
dict under Article 132 of the CC of Ukraine and none under
Article 145 of the CC of Ukraine. Although such offences do
occur, society does not attach much importance to them, which
indicates that there is no social justification for criminal liabil-
ity for them. Evidently, administrative and disciplinary liability
for disclosure of such information would be quite sufficient.

Conclusions

As a result of the research, its purpose was accomplished.
The author of the research substantiates the expediency of
such amendments and additions to the CC of Ukraine:

1) the dispositions of part 3 of Article 134, part 1 of
Article 139, part 1 of Article 140, part 1 of Article 142, and
part 1 of Article 143 of the CC of Ukraine should be defined
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concerning the establishment of danger to the patient’s life
or the threat of causing serious bodily harm;

2) in the following parts of these articles, to provide for
provisions on the qualified elements of criminal offences un-
der the scheme “the same act if it caused moderate or serious
bodily harm”, and provisions on the specially qualified ele-
ments of criminal offences under the scheme “the same act if
it caused the death of a patient”;

3) for endangering a patient’s life or threatening to
cause serious bodily harm, provide for basic penalties in the
form of a fine of up to three thousand tax-free minimum
income, community service and correctional labour; in case
of moderate or serious bodily harm, establish such penalties
as a fine of more than three thousand tax-free minimum in-
comes, restriction of liberty and imprisonment within the
scope of a minor crime; in the event of the victim’s death,
to provide for a penalty of imprisonment with a maximum
term of at least eight years; in all cases, to provide for an
additional penalty of deprivation of the right to hold certain
positions or engage in certain activities for up to three years;

4) to exclude Articles 132, 141 and 145 of the CC of
Ukraine.

Therewith, the proposed limits of punishment are typi-
cal. To specify them, it is desirable to conduct a separate spe-
cial study based on determining the limits of gravity of each
of the analysed criminal offences. A promising area for fur-
ther research on this subject is the search for ways to unify
criminal liability for violations in the healthcare sphere.
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Mpobremu pernameHTaLji BIANOBIAAALHOCTI 32 KpMMiHAAbHI
NPaBONOPYLUEHHA NPOTU YXUTTA Ta 3A0POB’A 0COOM,
YUYUHEHi y cdepi 0XOpoHU 3A0pOB’A
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AHotanisa. Y KpumiHampHOMy kofekci YkpalHu mepen0aueHO HU3KY CHeliabHUX HOPM IpO BiAmOBimaibHICTH 3a
MOPYIIEHHS MPOTU XUTTS Ta 3JOPOB’s 0cobu, yurHeHi y chepi 0XOPOHU 3I0POB’sl, 3aCTOCYBAHHA AKUX MMOPOIKYE IMMATIO
TPY/HOILIB Ta IPaBO3aCTOCOBHUX MOMMJIOK. OJTHAaK aCUCTEMHICTh TAKMX HOPM CTBOPIOE PU3UKHU HeIOTPUMaHH:A NPUHIUITY
CIIpaBe/l/INBOCTI B MPUTATHEHHi 0co0M [0 KpUMiHaJIbHOI BiANOBiAasbHOCTI Ta NMpU3HAUYeHHA MokapaHHA. MeTta cTaTTi —
3HAKTH HallonTHMaJibHillle BUpilleHHA MpobJyieMy 3aKOHOAABYOL perjlaMeHTallil BiANOBiAaIbHOCTI 3a 3aN0gisiHHA KON
200 CTBOPeHHs1 3arpo3u 3anofissHHA MKOAMN y cepi 0XOopoHU 30poB’s1. KiTtouoBuii MeTo1 JOCTi)KeHH:A — JIOTiKO-I0pHIYHe
BHMBYEHHSA CTaTell yKPaiHChbKOTO KPUMiHAJIBHOTO 3aKOHOAABCTBA, [TOB’I3aHUX 3 BiJIOBiAaIBbHICTIO 32 MPAaBONOPYLIEHHA Y
cdepi oxopoHU 3710poB’s. 3a pe3yJsbTaTaMu JOCTi)KeHHA 3allpOIIOHOBAHO CKOHCTpYooBatu craTTi 134, 139, 140, 142 Ta
143 KpumiHaipHOTO KOJleKCy YKpaiHU 3a OJHAKOBOIO CXeMOIO: y TPeTiil yacTuHi cT. 134 Ta mepumuyx 4acTHHAX peIlTu
BKa3aHUX CcTaTell, KpUMiHaJIbHY BiJIIOBi/laJIbHICTh 3a NependadeHi Tam [isTHH:A MOB’sI3aTU 3i CTBOPEHHAM Hebe3neKu JJisg
KUTTA Nali€eHTa 4M 3arpo3y 3amlofisgHHA HOMy TSXKOTO TiJIeCHOrO YHIKOJKEeHHs; B HAaCTYNHMUX YaCTHMHAX LUX cTaTed
nepeAGaYMTH HOPMH NpPO KBasiikoBaHUI CKJIa[ KPUMiHaJIbHUX IIPaBONOPYIIEHb 3a cXeMol «Te came MifHHA, AKIIO
BOHO CIIPUYMHUJIO CE€PeAHBOI TSDKKOCTI UM TAXKI TiJIeCHi YIIKOMKeHH:», a TAK0X HOPMU NP0 0COOJIMBO KBasi(ikoBaHUI
CKJIa/] KpMMiHaJIbHUX [TPAaBOIOPYIIEHb 3a cxeMo «Te came AiAHHSA, AKII0 BOHO CIIPUYMHUIIO CMEPTh XBOPOro». Bazyounch
Ha YMHHUX CAHKI[iAX 3a3HAUYe€HUX CTaTel, a TAKOX CAHKIifAX 3arajibHUX HOPM IPO KpUMiHaJIbHY BigNmOBigaJbHICTH 3a
HeoOepeXxXHe 3aloJliTHHA TiJIeCHUX YIIKOJKeHb, 3alPOIIOHOBAHO THUIOBi MeXi MOKapaHb I 3allPOIIOHOBAHUX HOPM.
OO6rpyHTOBaHO JIOIiNIbHICTh BUKJIIOUeHHs cTaTel 132, 141 ta 145 KpuMmiHasibHOTro KoJiekcy YKkpaiHu. BrucHoBKY, 3po6JieHi
B MeXax Ii€l cTaTTi, MOXyTb OyTH BHKOPHCTaHi B 3aKOHOTBOPUYIN MiAJIBHOCTI [JIA PO3poOku 3MiH no KpumiHasibHOro
KOJieKCy YKpalHH, a TaKOX y MPaBO3aCTOCOBHIN Ais/JIbHOCTI AsA KBaTidikalil KpUMiHaJIbHUX [IPABONOPYIIEHb, YUNHEHUX
y cdepi oxopoHu 310poB’s

Ku1i04oBi cJjioBa: HEBUKOHAHHsA OOOB’A3KIB, MOPYIIEHHS MeJUYHUX MPal[iBHUKIB, MOPYIIEHHA NpaB Malli€HTa, MOPAI0K
TpaHCIJIAHTallil, pO3roJIolIeHHs JIikapChbKOl TAEMHUIIi, TiJIeCHi YIIKOMXXeHH:, 3allOAiAHHA CMepPTi
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Abstract. The relevance of the research is to identify ineffective methods of administration of justice in the world judicial
practice to ensure the effectiveness of the judicial system in Ukraine. The purpose of the research is to identify and analyse
the most unusual court cases in different countries from the Middle Ages to the present day to determine the level of public
access to justice as a guarantee of the protection of human rights and ensure the rule of law and equality of all before
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in the Middle Ages are determined. The most unusual cases that have become known in many countries of the world, including
the “Stella Case” and the “Cuckoo Case”, are examined; the essence of the “Stella Award” phenomenon is covered; some curious
cases in Ukraine and other countries of the world are explored. The author analyses several court cases of ancient times and
cases that have been considered in modern court practice. The most unusual curious court cases where the accused were not
at all human, and animals and objects are explored and described. The author examines unusual court cases in Ukraine. The
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Introduction

For many centuries, the court has always been described as a
place of justice and law. Fates were decided there, history was
made, and rights were protected. Each era has its specifics of
judicial proceedings, but they are united by one thing — ef-
fective protection of human rights. Thus, the Roman Empire
already had fully functioning judicial bodies that resolved
various disputes on various issues (Vodiannikov, 2020). The
judiciary is a guarantee of legality and justice in every country.

Judicial protection and proper access to justice are the
guarantees of effective human rights protection. The juris-
diction of judges extends to any dispute, and the rights and
interests of every person should be protected regardless of
the subject of the dispute and the seriousness of the crime
committed (Vaughn et al., 2015). Considering the above, it
is necessary to cover the essence of the right to access justice
and analyse the place and role of the court thousands of
years ago and nowadays.

Researching court cases and analysing them allows for
establishing the level of judicial protection and justice in
different periods. Comparing the level of justice in different
centuries allows for tracing the development and improve-
ment of the judiciary and its emergence as an independent
and impartial body whose main purpose is to protect rights
as effectively as possible.

Everyone has access to justice and a fair trial (Luzhanskyi,
2010). It implies that a person can go to court if their rights
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are violated, and their case must be considered - this is what
guarantees effective and legitimate justice. The court should
be the guarantor of human rights protection. As noted by
S. Chorna (2020), “the functioning of effective mechanisms
for the protection of human rights is one of the signs of a
state governed by the rule of law”.

Sometimes the subject of a court hearing has a differ-
ent form from the usual model of justice. There are cases in
court when cases involving the protection of the rights of
animals or statues are considered, and the defendants can be
objects or the dead. In addition, quite unusual decisions can
be made in courtrooms that demonstrate the incompetence
of specific judicial bodies.

Innovations in any field have always caused different
reactions among the people they affect. The field of legal
regulation and judicial proceedings is a fundamental area
of public life, thus, it is not surprising that unconventional
claims or approaches to the conduct of judicial proceedings
evoke a strong reaction from the public. Unusual for the con-
ventional opinion court practices are still emerging today.
For example, a study by D. Eichert (2021) demonstrates that
using Twitter as a tool for digital diplomacy and commu-
nication by the International Criminal Court has both ad-
vantages and disadvantages. Among the positive aspects of
this innovation, the author considers the entry of legal pro-
ceedings into a modern platform. The disadvantage of the
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International Criminal Court’s posting on Twitter is the lim-
ited jurisdiction of the institution due to the restriction on
the volume of messages on the social network. In addition,
using a web resource for diplomacy could indicate a gradual
loss of the Court’s impartiality and objectivity.

Binder et al. (2018) compare the Eighth Amendment to
the United States Constitution, which prohibits the death
penalty for capital murder, with jurisdictions that have exe-
cuted nearly five hundred people in the United States since
1973. The researchers argue that the death penalty is uncon-
stitutional if the murder was unintentional. For example, if
there was a case of the death of a homeowner robbed by a
criminal, but the death was caused by fright or severe stress
and not by the intentional actions of the thief, the crimi-
nal cannot be convicted of murder but rather of theft, as this
would be a violation of constitutional law in the United States.
Thus, despite the validity of such amendments as the Eighth
Amendment to the US Constitution, in some cases, the death
penalty is still imposed on criminals, which is not standard
judicial practice in a democratic country of the 21 century.

The purpose of the research is to analyse some of the
most unusual cases that have been considered by the court
in different countries and different periods. The study of un-
usual cases is intended to demonstrate how the principles
of the rule of law and equality of all before the court are
ensured. Unusual court cases in this research are defined as
those that have elements that vary from the standard model
of court cases (e.g., an animal rather than a human as the
defendant, etc).

The main objectives of the research were: to describe
the “right of access to court” and “protection of fundamental
rights”; to explore unusual cases that were decided in an-
cient Rome and Greece; to conduct an analysis of the most
unusual court cases in the world; to explore unusual cases
that were considered in Ukraine.

The research is relevant as the courts receive a large
number of lawsuits that must be classified according to their
importance and expediency. The study of unusual trials
conducted in different historical eras will identify a meth-
odology for making rational decisions in ambiguous court
cases. Such an analysis will be useful for saving the time and
material resources of both litigants and judicial officers in
Ukraine. The work is of scientific value as it highlights the
ways to ensure the human right to fair justice through the
prism of unusual trials.

Materials and Methods

One of the most important methods used in this study is
the dialectical method, which was used to analyse the most
unusual cases as a confirmation and guarantee of the right
to access justice and to clarify the content of the right to
access court and the right to a fair trial. The logical method
of scientific cognition was used to identify and distinguish
the specific features of the right to access to court and the
protection of fundamental human rights. Using the methods
of synthesis and theoretical analysis, the most unusual cases
in the world and Ukraine were explored.

The Aristotelian method of research was used to analyse
the specific features of court proceedings in different periods.
Using the systematic method, it was established that the
court has considered and is considering cases in which only
people can be parties to the court, and animals and even
objects. The logical-semantic method is used to deepen and

analyse some unusual and curious cases from ancient times
to the present and to characterise the activities of judges. By
using historical and comparative legal methods of scientific
research, the author clarifies the specific features of the judi-
cial system of the Middle Ages and compares them with the
realities of today.

The hermeneutic method is used to identify the essence
of the right to a fair trial and the protection of human rights.
The comparative legal method was used to compare the res-
olution of cases before and after the Middle Ages. The syn-
thetic method was used to explore various court cases that
have been considered worldwide and in Ukraine in particular.

The effective methods of the research were the axiomatic
method, the task of which was to identify the reasons behind
the absurdity of some court cases, and the construction of a
scientific theory, in which some statements (axioms) are ac-
cepted without evidence and then used to obtain the rest of
the knowledge according to specific logical rules. The method
of formalisation, which reflects knowledge in a known sign
and symbolic content; methods of system analysis, theoretical
generalisation, induction and deduction were used to develop
conclusions based on the results of this research.

Results and Discussion

Non-trivial court cases from the Middle Ages as an example
of the rule of law

Every person in the world has the right to access court and
a fair trial. At the national and international levels, several
different regulations guarantee the above rights to varying
degrees. At the national level of each country, some regu-
lations establish the procedure for access to justice and the
consideration and resolution of cases, and international reg-
ulations that are adopted and ratified by several countries
and are binding on them. The main international acts that
regulate and guarantee access to justice include the follow-
ing: The Universal Declaration of Human Rights (1948), the
Convention for the Protection of Human Rights and Fun-
damental Freedoms (1950), the International Covenant on
Civil and Political Rights (1966), etc.

The above international regulations guarantee equal
and impartial access to justice for the protection of their
rights and interests of all persons, as Ukrainian legislation
is no exception, as the Constitution of Ukraine (1996) guar-
antees and ensures the right of access to court and fair trial
to every person.

The right of access to court is a guaranteed and enforced
right of people to apply to the judiciary without hindrance to
protect their rights and interests (Godzimirska et al., 2022;
Katic et al., 2018). In turn, the right to a fair trial is a human
right, which is enshrined in several regulations, to a public
hearing by an independent and impartial court (Carvacho
et al., 2022).

Occasionally, quite unusual issues are resolved during
court hearings. Such cases are being considered nowadays,
and examples are dating back to the Middle Ages. The Middle
Ages were unpredictable and occasionally strange with their
laws and traditions, and with their judicial system and or-
der (Bubalo, & Cerki¢, 2022). Thus, in 1386, in the city of
Falaise, located in France, a case of the murder of a three-
month-old child was considered, where the accused was a
pig (Evans, 1906). All the time during the investigation and the
trial, the pig was in jail and even had its lawyer. All stages of
the trial were conducted: witnesses were interrogated, case



materials were collected — all relevant procedures were fol-
lowed. The court sentenced the pig to death, put on human
clothes and took it to the scaffold. On the square where the
execution occurred, they gathered both people and pigs, ar-
guing that it would set an example for other animals. The
person who executed the sentence hung the pig, pulling a
human mask over its face. Bringing the pig to justice was
justified primarily by the fact that animals are morally re-
sponsible and therefore should be fully accountable for their
actions. After this case, there were about 60 more similar
cases in history.

In Rome in 897, there was a case in which the ac-
cused was Pope Formosus himself, although he was dead
(Chamberlin, 2003). This case was known as the “Corpse
Synod” and it is believed that the trial of this case marked
the beginning of a corrupt era in the history of the papacy
(Bilal & Tubbs, 2016). To understand the absurdity of this
case, it is necessary to begin the research with the life of
Formosus himself and the reign of Pope John VIII. To under-
stand the absurdity of this case, it is necessary to begin the
research with the life of Formosus himself and the reign of
Pope John VIIL Pope John VIII turned against Formosus and
accused him of violating a law that prohibited bishops from
ruling several places at once-a law that was supposed to pre-
vent bishops from developing their domains (Collins, 2009).
In 891, Formosus was elected pope and his reign lasted 5
years. During the court hearing, the accused was asked sev-
eral questions, but the deacon answered these questions. The
prosecution demanded that the papacy of the Formosus and
all decisions made by him in the course of his duties be in-
validated, as they considered him a supporter and protégé of
the famous Italian clans. Thus, according to the decision, the
pope was convicted and ordered to cut off the fingers with
which he made the sign of the cross, and he has dragged
down the street, with his clothes off, and buried in a grave
where foreigners were buried.

When exploring the above case, it is advisable to de-
termine the specific features of the judicial system of the
Middle Ages. The Middle Ages are defined by the establish-
ment and development of such modern countries as France,
England, Germany, Italy, etc. For the proper functioning of
these countries, the development of their economies and so-
cio-political life, it was necessary to establish effective mech-
anisms for the protection of various spheres of life and hu-
man rights, in which the judiciary played a significant role.
In England, for example, the common law and the adversar-
ial principle dominated, with the parties to the case initiat-
ing the judicial resolution of the dispute. Another significant
characteristic of the trial in England at that time was that
the defendant was not obliged to prove his innocence, as the
prosecutor had to prove his guilt. In addition, the Middle
Ages in England were distinguished by the development
of procedural law and, in this regard, more effective judi-
cial protection of human rights (Slinko, 2019). France and
Germany in the Middle Ages are defined by the emergence
of common law and the development of the inquisitorial
form of justice, which replaced the accusatory adversarial
process (Slinko, 2018; Hamilton, 2022). In addition, proce-
dural law is being developed, and the powers of judges are
being expanded. The court in the Middle Ages gradually be-
came a class-based court (Coretti, 2019). It meant that there
were separate courts for the clergy, nobility, and citizens.
The courts of the Middle Ages can be described as being in
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their infancy, as they were mostly at the disposal of higher
authorities, nobles or kings. It is clear that the judicial sys-
tem of the Middle Ages was far from perfect and required
significant development and improvement.

Bringing animals to justice and punishing them was
not unusual in the Middle Ages, as it was quite common for
the legal, legislative, and judicial systems to hold animals
accountable as humans. In addition, animal trials included
investigation, interrogation, witness testimony, provision of
a lawyer, and other procedures, and torture could be used
against them. Even nowadays, there are animal prisons,
mostly for monkeys that pose a danger to humans.

One of the most illustrative cases in which animals were
accused is the case of the conviction of rats, and the lawyer
who defended the animals became world famous. According
to this case, rats were tried before a church court for de-
stroying a barley crop (Evans, 1906). It caused a disaster in
the province of Burgundy, as the loss of crops meant famine
for the inhabitants. Therefore, the population of the prov-
ince turned to the authorities and clergy, organising rallies
to take action to stop the destruction of the crops and pun-
ish the perpetrators. In 1522, a trial was held against the
rats, where they were accused of spoiling and stealing the
barley crop, and the bishop’s vicar asked to excommunicate
and anathematise them. The animals would have been con-
victed if their defence lawyer had not been Barthelemy de
Chassaigneau, one of the most successful lawyers of the 16™
century, who, due to his intelligence and legal skills, was
able to save the rats from punishment. The modern structure
of the judiciary and the nature of the cases to be heard are
undoubtedly different from the Middle Ages when the con-
sideration of unusual cases was a common practice.

Unusual lawstuits in the history of modern legal proceedings
The history of medieval case law is distinguished both by un-
usual cases and by the number of such cases in modern his-
tory and case law. Occasionally, absurd lawsuits are brought
by judges themselves. In the capital of the United States,
Washington, D.C., a case was heard on a judge’s lawsuit against
dry-cleaners who had ruined his favourite pants. He estimated
the material damage and non-pecuniary damage he suffered at
$65 million. However, the judge who heard the case proved
to be more competent and refused to rule in the plaintiff’s
favour. The judge filed a similar lawsuit several more times,
but the positive decision he expected was never made (Court
Opinion of the District Court of Appeal of Colombia..., 2020).

There was a similar dispute in Ukraine. Thus, in the
Dnipropetrovsk region, a woman filed a lawsuit for compen-
sation for damage to her property. According to the circum-
stances of the case, she agreed with a dry cleaner to whom
she handed over several items. When she arrived to get her
belongings, she noticed that a woman’s cashmere coat, the
colour “coffee with milk” by Nero, had been damaged during
dry cleaning (Decision of the Zhovtnevyi District Court of
Dnipropetrovsk..., 2019). In turn, representatives of the
dry cleaners noted that the coat had already been handed
over to them with defects, which was confirmed in the con-
tract receipt. The expert later concluded that there were no
grounds to believe that the chemical cleaning of the product
had been performed in violation of the technological process
and cleaning regimes. As a result of the case, the court ruled
in favour of the dry cleaning company and dismissed all of
the plaintiff’s claims.
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However, history knows unusual cases that have become
known throughout the world. One such case is “Stella v. Mc-
Donald’s” (Gerlin, 1994). The case became one of the most
unusual cases in the United States and later in the world.
There is even a “Stella Award” presented for the most ridic-
ulous lawsuits. The incident that became the crux of Stella’s
case occurred in 1994 when Stella Liebeck and her grandson
stopped by a “McDonald’s” fast food restaurant to order cof-
fee. After receiving her coffee, sitting in the passenger seat,
Stella opened the coffee, pulled the lid sharply and spilt the
coffee on herself, resulting in third-degree burns of 6% of
her skin and less severe burns of 16% of her skin. The victim
was 79 years old at the time of the incident.

During the treatment, which lasted eight days, Stella un-
derwent several surgeries that totaled $10,000. The victim’s
family asked “McDonald’s” to pay them $20,000 for treat-
ment, but “McDonald’s” offered only $800. After several un-
successful lawsuits, Stella Liebeck hired a lawyer who had
already won several successful cases where “McDonald’s”
was the defendant. Previously, he won two lawsuits against
“McDonald’s”, where his clients suffered burns, although in
one case the negligence was on the part of a waiter who spilt
coffee on a woman. The fast-food chain “McDonald’s” was
frequently a defendant in cases of custody of clients, and
before Stella’s case was heard, about 700 similar cases were
considered.

When bringing the case to court, Stella Liebeck’s law-
yer, Reed Morgan, argued that the coffee spilt by the victim
was too hot, approximately 80 degrees (which ultimately
resulted in the case is won), and Morgan referred to previ-
ous cases that were almost identical and which he had suc-
cessfully won. Before the trial, the victim’s lawyer offered
“McDonald’s” $90,000 in compensation, and later increased
it to $300,000, but “McDonald’s” categorically refused to
pay such an amount. During the trial, due to his skill, Morgan
managed to convince the jury that “McDonald’s” should pay
the victim the world’s income for two days of work. The jury
agreed with the defence and the defendant had to pay the
victim her income for two days of work, namely $2.7 million
and $200,000 in compensation for medical treatment. The
amount of $2.7 million is mentioned in many versions of the
case, but the final amount to which the parties jointly agreed
was $600,000 (Cain, 2007).

Thus, the victory was based on the convincing posi-
tion of the lawyer, who proved that the coffee served at
“McDonald’s”, according to the instructions, was 82-84°C,
and should be less — at least 70°C, since the temperature
of coffee at 80°C is simply impossible to drink and is con-
sidered life-threatening. In addition, the defence counsel
referred to the fact that this was not the only case in the
activities of “McDonald’s” in which customers were harmed.
In each case, “McDonald’s” settled for a small compensation,
and in Stella’s case, they hoped for this. Another important
argument was that the company had done nothing to protect
its customers after all these incidents. In court, defending
the company’s position, the “McDonald’s” lawyer referred
to the fact that they care about their customers not drinking
“cold coffee” and he claimed that the cup said “Beware, hot
coffee!” (Gerlin, 1994). However, such arguments did not
convince the jury and the judge, and they issued a decision
finding “McDonald’s” guilty and awarding Stella Liebeck
compensation.

Unusual lawsuits involving well-known individuals and
companies

In addition, the case where the defendant was the illusionist
David Copperfield was quite unusual (Report and recom-
mendation of the United States District Court..., 2007). Ac-
cording to the case file, illusionist Christopher Roller filed a
lawsuit for patent infringement. In substantiating his claim,
he noted that the defendant, David Copperfield, was using
his “divine powers” without permission, which he had al-
legedly patented. As it emerged in the course of the case, the
plaintiff did not apply for a patent and, accordingly, did not
receive one. David Copperfield filed a counter-motion, argu-
ing that the claim should be dismissed as the patent claimed
by the plaintiff does not exist. Upon this motion, the plaintiff
filed an amended complaint. It claimed that Copperfield, in
collusion with other people, intended to kill him. The court
dismissed the plaintiff’s claim and prohibited him from
bringing similar claims in the future, as Christopher Roller
did not provide any evidence or facts to support his claim.

Unusual things happen in everyday life, and in various
areas of life, such as fashion or culture. For example, Chris-
tian Louboutin sued the Dutch company “vanHaren”, which
violated intellectual property rights, namely trademark
rights (Judgment of the Court..., 2018). The year 1992 was
marked by the development of the world-famous “red sole”
by designer Christian Louboutin. He used his assistant’s red
nail polish to paint the soles of his black shoes red, which
to this day remains a classic worn all over the world, from
ordinary people to the first ladies of the world.

The history of the lawsuit dates back to 2012, when
“vanHaren”, together with Halle Berry, presented the Fifth
Avenue shoe collection. The collection included black pumps
that had a specific feature, namely a red sole. In this regard,
Christian Louboutin filed a lawsuit for the illegal use of the
trademark that it invented. After the trial, the Hague Dis-
trict Court issued a ruling in which it temporarily banned
the sale of shoes with red soles by “vanHaren”. However,
the company disagreed with the court’s decision and filed
an appeal, which was considered by the European Court of
Justice. During the trial, the company’s lawyers and repre-
sentatives argued that Louboutin could not have rights to
the “red sole” as under the laws of the European Union (EU),
“the shape of the product that gives it the significant value”
is not considered an element of a trademark in the EU.

After substantiating the positions of both parties and
considering the case, the Court ruled in favour of Christian
Louboutin, noting that the designer was not trying to protect
the shoes themselves but the idea of using the colour ap-
plied to the soles of the shoes. After the decision was made,
the designer himself spoke on this issue and said: “The pro-
tection of the red sole as a Christian Louboutin trademark
has been confirmed by the European Court of Justice. The
red colour applied to the soles of high-heeled shoes is a dis-
tinctive feature that Christian Louboutin has been using for
many years” (Judgment of the Court..., 2018).

Comparison of the results of research by other scholars
with the analysis of unusual court cases

Although the cases under consideration departed in many
ways from conventional processes, it is difficult to accuse
the judges of being unprofessional. If unusual lawsuits were
heard in a courtroom and received a specific verdict, the



plaintiffs’ right to fair justice was implemented. Comparing
the level of guarantees for access to justice in judicial institu-
tions in the past and today, it can be said that there are some
problems in this area currently.

Unimpeded access to fair and impartial justice is
regularly explored by scholars from different countries.
Yu. Matat (2017) in one of his works lists the main problem-
atic areas of judicial practice in providing access to justice.
Among the main obstacles to the exercise of this right, the
author identifies the low level of legal capacity of the appli-
cant to file a civil action, appeal in criminal proceedings or
obtain a court decision; access barriers, including time limits
and court costs; inability to provide sufficient legal aid; and
lack of jurisdiction of defendants in civil cases. Drawing a
parallel between these statements and the cases analysed in
this study, it can be concluded that similar problems with
access to justice have been present before. For example, the
“Corpse Synod” case lasted several years, which indicates
that the trial was delayed and the court decision was post-
poned. In the case of Stella Liebeck, jurisdiction was avoided
only by engaging a lawyer with experience in similar cases.

The work of Y. Sopyan (2021) examines the process of
struggle for the provision of basic human rights to children
of migrant workers in Malaysia. Along with the difficulties
in providing the right to justice to vulnerable groups in so-
ciety, the Malaysian state of Sarawak has a very acute prob-
lem of providing basic rights to children of illegal labour
migrants. According to the researcher, the main problem in
ensuring the right of access to court for such children is that
they must first be granted citizenship. The research states
that more than 43,000 stateless children live in the state,
which significantly complicates the fight for any rights. The
example of this work demonstrates the similarity between
the problem of access to court due to the lack of legal reg-
ulations and the problem of unusual court hearings in the
past centuries. But while in the case of the unusual cases of
the Middle Ages, one can explain such trials by the lack of
a legal framework for the administration of justice, in the
case of Malaysian children, the problem lies in the too-slow
consideration of the issue of granting citizenship to specific
groups of the labour population.

In some countries, even if citizens have access to fair jus-
tice, there are issues with its provision due to innovations.
Thus, in the work of researcher D.Q. Anderson (2020) notes
that in Singapore, in the course of mediation development,
doubts have arisen about the reliability of involving a third
party in the trial. The originality is perceived by the judiciary
as unreliable, which can result in a lack of transparency in
court verdicts. It can be observed that both the absence or
restriction of the right of access to court and obstacles in the
judicial system to grant such a right can become significant
problems in guaranteeing the right to justice.

Based on the analysis of court cases, it can be concluded
that unusual court cases have gained significant publicity
mainly due to the lack of a legal foundation for settling

L. V. Spytska

such claims. However, notably, in all of the cases listed and
explored, the rule of law and equality of participants be-
fore the law were observed. It demonstrates the necessity
to make significant efforts to empower citizens in different
countries (and guarantee the rights of stateless persons) and
to improve existing legal documents to ensure unimpeded
access to the courts.

Conclusions

To summarise, the right of access to court is a guarantee for
every person to receive a fair court decision on the issue at
hand without hindrance. In general terms, this right existed
in the Middle Ages, when the first judicial bodies were just
beginning to be established. The legal, legislative and judi-
cial system has evolved over a long period to effectively pro-
tect human rights. A considerable number of legal provisions
have been adopted at both the national and international
levels, which have enshrined the right of everyone to access
justice. And the consideration of unusual cases only confirms
that everyone can apply for the protection of their rights,
and the court, in turn, as the guarantor of justice, will ensure
that this right is implemented. The purpose of the work was
achieved through a comprehensive analysis of both unusual
cases in the history of the world and Ukrainian legal pro-
ceedings and a look at the problem of the right to justice
through the prism of human rights guarantees.

To maximise the protection of their rights, everyone is
guaranteed the right to a fair and impartial trial. It is con-
firmed by the example of the cases reviewed within the
framework of the study. The analysed court cases indicate
that the judicial system has developed gradually until it has
reached the features of effective human rights protection,
as the court is becoming more and more independent and
autonomous in the administration of justice every year.
However, even at the current stage of development of pub-
lic access to a fair trial, there are obstacles in the form of
limited rights and awareness of citizens, long duration and
high cost of participation in court proceedings, new polit-
ical discourses that contradict the established principles of
the judiciary, etc. To guarantee equal access to judicial in-
stitutions, it can be effective to review and improve existing
legislation in countries that guarantees the provision of basic
human rights to all segments of the population.

The practical significance of this research is to track the
evolution of the provision and implementation of the right to
justice to improve the Ukrainian judicial system for the effec-
tive operation of courts. A study of the level of efficiency of
the judicial system in the post-war years in different countries
could have a positive impact on the development of the sub-
ject of fair justice. In the future, the following issues should be
explored: how accessible Ukrainian courts are to every citizen;
what criteria should be used to determine the appropriateness
of a lawsuit; and how the justice system should proceed in
cases where a case is determined to be not appropriate, to
avoid violating the human right to access to the court.
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AHani3 HaubiAbLL He3BUYAUHUX CYAOBUX pilLieHb Y CBITOBIW NpaKTULy
3 OrAfiAYy Ha peaai3auiio npaBa Ha NPaBoOCyAAS
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CxiaHOyKpaiHCbKMI HallioOHaAbHWI YHIBEpPCUTET iMeHi Boroanmmpa Aans,
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AHoTanisA. AKTyasbHICTh JOCJIXKEHHS MOJIArac B MOTpebi BUOKPEMUTU HeieBi MeToau 3MiliCHEHHs MpaBOCYAIs Y
CBiTOBiH Cy[OBill MpakTulli 3a/Jis 3a6e3neueHHs eeKTUBHOCTI Cy/I0BOI cucTeMH B YKpaiHi. MeTa cTaTTi — BCTAHOBUTHU
Ta IpoaHaJizyBaTH HaNOiJbII He3BUYAliHi Cy/OBi CIpaBU B Pi3HMX KpaiHax IMouuHaouu 3 yaciB CepeqHBOBiUUsA Ta
3aKiHUYI04Md CbOTOJIEHHAM [JIA 3’ACyBaHHA PiBHA AOCTYIly HaceJIeHHA O IPaBOCYAAA AK rapaHTil 3aXUCTy HaJIeXKHUX
JIIOAVHI ITpaB Ta 3abe3leueHHsA NPUHIMITY BEpXOBEHCTBA IIpaBa i piBHOCTI BCix nepej 3aKkOHOM Ta cyfoM. Cepel METOAIB,
3a JIONOMOTOI0 SIKMX 3[iMCHIOETHCA AOCJIiKEHHS TeMH, MOXHa BUAIIUTY: OiaJIeKTUYHUN MeToHd, MeTon (opmastisarlii,
MPAaBOIi3HABAJIBHUN MeTo[, (HOpMasIbHO-IOPUOUYHUI METO[, TePMEHEeBTHUYHUN METOJM, JIOTiKO-IOpDUOUYHUI METO,
CHUCTEMHUH MeTO/I, CTPYKTYPHO-GYHKIiOHAJIBHUI METOM, aKCioMaTUYHUI MeTOo[, MeTOAU iHAyKILil Ta JeyKlii, MeToau
aHaJli3y Ta CMHTe3y. Y CTaTTi 3’4COBaHO, HACKiJIbKU OyJIM NOCTYMHUMMU IS JIIofell IpaBoCy/ i Ta IpaBo B Pi3Hi emnoxu.
VcTaHoBIeHO 0CcOOJIMBOCTI po3ryiAfy cyAoBux crnpaB y CepeqHboBiudi. JlocigxeHo Haibiabll He3BUYALHI CIIpaBy, AKi
CcTa/Iu BiJOMUMU B 6araTbox KpaiHax cBiTy, cepef Akux «CnpaBa Ctesin» Ta «CripaBa Ipo KyKypikaHHA MiBHA»; PO3KPUTO
cyth spuma «IIpemii Cresin»; BUBYEHO OKpeMi KypHO3Hi cmpaBu B YKpaiHi Ta B iHmmX KpaiHax cBity. [IpoBeneHO
aHaJIi3 KiJIbKOX CyJOBUX CIIPaB AaBHIiX YaciB Ta CIpPaB, SIKi PO3IJIANAINCA B Cy4YacHil CyOBil nmpakTumi. J{ociKeHo Ta
CcxXapaKTepu30BaHO HaMbiJbll He3BUYaAlHi KypHO3Hi Cy0Bi cripaBy, Ae oOBUHYyBaueHMMU OyJiy He TiJIbKU JIIOAU, ajle U
TBapuHU Ta npeaMeTu. [IpoaHaizoBaHo He3BUYalHi Cy/I0Bi cripaBu Ha TepuTopil Ykpainu. [TosioxeHHs, sIKi 3aKpiljieHOo
B Lill poOOTi, CTAHOBJIATh NMPAKTUYHY IiHHICTh Hacammepes [Jis NpaliBHUKIB CyJOBHUX OpPraHiB, a TaKoX A ocib, AKi
3BEPTAIOTHCA 3a CYJIOBUM 3aXUCTOM

Kutro4oBi cjioBa: cyn, mo3uBay, 0OBUHYBau€HHI, JOCTYI A0 Cyy, HE3BUYaliHi ClIpaBU, BUPOK
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Abstract. The research subject is relevant to legal professionals, as Ukrainian society is increasingly emphasising the
factors that determine the professionalism of all participants in legal practice, including judicial proceedings. Particular
attention is devoted to non-standard approaches, one of which is proposed in the research. The purpose of the study is to
examine the professional activity of the prosecutor in the biological, psychological and social context; based on this, to
identify and describe the factors of internal and external influence on it. The key research methods include observation
and monitoring of prosecutorial activity. The research presents a triune (biopsychosocial) foundation of human essence,
in which philosophy is a methodology for structuring the three main sciences of human behaviour. The specific features of
this behaviour are identified depending on the elements of the subject matter (for example, instincts in biology, conscious
and subconscious in psychology, adaptation to the team in sociology), and the holistic subject of study is a person. Based
on various descriptions of “professional formulas” and “profesiograms”, the research schematically presents a model of
the prosecutor’s professional activity, considering the subject of work — a person and sign systems; working conditions
with increased moral responsibility; functional and automated working conditions, and the gnostic and transformational
purpose of work. Without diminishing the importance and influence of each of the factors of professional activity, the
dominance of social factors is determined. This dominance is explained by the rapid rise of the role of information and
information technology, increased concern for human life and the preservation of the gene pool, non-standard working
conditions, crises and pandemic challenges, military conditions, and other related issues. After all, all of this has a specific
impact on professional activities in various fields, including the protection of human rights and freedoms, where the
prosecutor’s office occupies an important niche. The research reflects the author’s position and innovative approach
considering the importance of the research area, disclosure of the grounds and factors of developing the prosecutor’s
worldview and determining their professional orientation in the modern world. The practical value of the study is that it
identifies the factors that influence the professional activity of prosecutors, knowledge of which will allow learning how
to neutralise those that have an adverse impact and enhance the effect of positive ones

Keywords: biological factor, psychological factor, social factor, verbal behaviourism, professionalism, professional
environment

Introduction

A professional activity implies that a specific person performs
specific duties and tasks within a particular field, applying
specific knowledge and skills previously specifically acquired
through training and/or experience. Therewith, professional
activity is intended to perform several different functions: first,
to produce a specific result through the work performed; sec-
ond, to provide for the specific needs of the employee through
payment for the work performed; third, to enable the employee
to implement their desires and ambitions (ideally, to do what
they like and are good at). Professional activity to a certain
extent represents the employee’s personality (life values,
personal interests, social choice, and thus moral and psycho-
logical, social and regulatory, qualification and competence
characteristics). Considering this, the professional activity of
the prosecutor involves the performance of specific functions
enshrined in Article 131-1 of the Constitution of Ukraine
(1996) and specified in Article 2 of the Law of Ukraine “On
the Prosecutor’s Office” (2014) in the field of justice with
using special knowledge and skills in the field of law.

Suggested Citation

The judiciary, still in the process of reform, is increas-
ingly attracting public attention to the professionalism of
lawyers. Almost everything that affects the development
and implementation of professional competencies of repre-
sentatives of the judiciary is considered meticulously and
scrupulously. After all, the new challenges of modern times
(the legal regime of martial law) and the urgent need for im-
partial justice significantly actualise the necessity to explore
what exactly has the strongest impact on the professional
activities of all components of the system of protection of
human and civil rights and freedoms, including prosecutors
as subjects of public prosecution in court).

This issue is tangentially addressed by several scien-
tific studies that demonstrate the impact of biological and
physiological factors on the professional actions of law en-
forcement and human rights agencies and units (Balynska,
2007; Malakhov, 2002); describe the psychology of person-
ality, in particular, of a civil servant (Katolyk & Kalka, 2022;
Psychological types of professions..., n.d.; Shydelko, 2016);
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demonstrates the personality in the context of ethical pro-
visions and the conditions of social adaptation (Malakhov,
2009; Mikheiev, 2001); highlights the characteristics of so-
cial modelling and the signature features of social conform-
ism (Dembitskyi, 2019; Liubyva, 2014); describes the signs
of the influence of society and the sociological features of
the response of professional environments (Kozyriev, 2013;
Otreshko, 2014; Otreshko, 2022).

Particularly interesting, considering the professional spe-
cifics of the prosecutor’s service, are researches in the field of
neuropsychology as one of the potentially “auxiliary” areas of
prosecutors’ professionalisation. O. Balynska et al. (2019) in
their review research presented a broad critical review of the
relevant literature and analysed neurolaw as an interdisciplin-
ary, intersectoral discipline, the essence of which is the imple-
mentation of medical achievements (anatomy, neurology and
biochemistry) in legal practice. According to the researchers,
this new area of medical law is an additional source of evi-
dence, but since neurolaw is still underdeveloped, it should
be treated with caution to prevent it from becoming a way
for criminals to avoid proper punishment.

M. Lenca (2021) noted that, since the methodological
apparatus of neurolaw is not yet sufficiently developed, con-
fusion and ambiguity in academic terminology are possible,
which can cause both difficulties in conducting scientific
discussion and adverse consequences in practice. Thus, in
his research, the scientist conducted a comprehensive regu-
latory, ethical, historical, and conceptual analysis of neuro
rights. In particular, he attempted to reconstruct the history
of neuro rights and assess their place in the history of ideas
in general; outlined a systematic conceptual taxonomy of
neuro rights; summarised existing policy initiatives in this
area; proposed solutions to certain ethical and legal prob-
lems; and outlined priorities for further research and policy
work in this area. M. Lenca emphasised that today the pro-
tection of neuro rights is a fundamental task of international
human rights law, as it can contribute to the expansion of
the protection of other rights and freedoms.

R. Sapolsky (2021) explored the various factors that in-
fluence the behaviour of individuals, groups of people, and
even entire states: genetic, social, psychological, and evolu-
tionary. The scientist sees these motives as motives for vio-
lence, aggression, and competition. It is the work of different
parts of the brain and hormonal processes that affect both
the short-term behaviour of a person and programme ac-
tions for decades to come. Thus, Sapolsky’s work prompts an
interesting and crucial discussion, particularly in the legal
field, on whether free will exists and to what extent a person
is responsible for aggression and violence.

However, a comprehensive (biopsychosocial) approach
to the study of factors influencing the professional activity of
a prosecutor has not been applied.

The purpose of the research is to identify and describe
the factors of external and internal influence on the profes-
sional activity of a specialist, adapting them to the profes-
sional environment of the prosecutor’s office, which involves
consideration of the subject studied in the biological, psycho-
logical and social context.

Materials and Methods

Appropriate methods were chosen to structure the research
material. Among the empirical methods, observation and
monitoring were the leading ones (the study is based on the
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author’s experience of professional practice as a prosecutor:
in particular, empirical material from service in the military
prosecutor’s office, the department for supporting public
prosecution and supervising the execution of court decisions
in criminal cases, the department for organising prosecutors’
participation in court and supervising the execution of court
decisions in criminal proceedings, for supervising the obser-
vance of laws in the military sphere, and the department for
procedural guidance of troops was used). Among the theo-
retical methods used are analysis (for exploring professional
activity by mentally dividing it into its constituent elements,
highlighting their features, properties, and relations, and
for considering each of the selected elements separately, but
within a single unit); synthesis (for exploring the prosecutor’s
professional activity in its integrity, in a single and mutual
relationship of its parts); comparison (for comparing the prop-
erties of the factors influencing the prosecutor’s professional
activity and establishing common and distinctive features
between them); analogy (to establish equivalence, correspon-
dence and similarity between the theoretical concepts under
consideration and the real manifestations of the prosecutor’s
professional behavior); classification (to conduct the research
considering the main types of professional activities based on
the types of relations between a person and the environment —
nature, society, technology, etc.) and modelling (to reproduce
the most important links between the key elements of the
prosecutor’s office as a professional environment with fore-
casting its further development). It allowed abstracting vari-
ous factors of influence on the professional activity of a pros-
ecutor from the general public relations, grouping them into
groups based on the subject of influence and by analogy with
those already described in the works of previous researchers,
classifying them by areas of influence, and then modelling the
professional actions of a prosecutor as probable and expected
results of the influence of various biopsychosocial factors.

In addition, since the reference books name several tens
of thousands of types of professions, to organise them, a
multifactorial (multivariate) principle was applied and five
main types of professional activities were introduced, organ-
ised by types of relationships: “man — nature”, “man — man”,
man — artistic

“man - technology”, “man - sign systems”, “
image” (Psychological types of professions..., n.d.).

Results and Discussion

The main criteria for identifying the factors of the
prosecutor’s professional activity

According to the above classification, the prosecutor’s pro-
fession is of the “person-to-person” type, as the main object
with which they work is a person (accused, investigator,
lawyer, judge, etc.).

Considering this, it is believed that the main factors of
the prosecutor’s professional activity are conditioned upon
the need for immediate communication: to establish psy-
chological contact, maintain communication, understand
the characteristics of different psycho-types of people and
be able to verbally influence them, be observant - i.e., have
knowledge both in the field of law and in psychology, sociol-
ogy, neurolinguistics, etc. Therewith, they must know and
strictly comply with the requirements for their behaviour,
emotional state, good memory, etc.

According to O. Balynska, a Lviv researcher of legal com-
munication issues (and the professional activity of a prose-
cutor is one of the options for demonstrating this process),
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“intersubjective behaviour belongs to those phenomena of
existence that are the main causal models of social actors’
activities and their interaction with the environment. There-
with, behaviour is a subject of research in many sciences,
primarily philosophy, psychology and sociology” (Balynska,
2007). In general, supporting this position, it can only be
partially clarified: since philosophy explores generalised but
very important features, properties, and fundamental prin-
ciples of reality and its comprehension, human life, its rela-
tions with the world around them, perception of nature, so-
ciety, and spirituality in all its manifestations (Blikhar et al,
2021), it is quite justified to consider it an integrative basic
science and to add biology as a science of life in all its man-
ifestations to psychology and sociology as doctrinal domi-
nants in the study of human behaviour. Then the absolute
triune (biopsychosocial) foundation of the essence of man is
quite clearly manifested, where philosophy is a methodology
for structuring these three sciences of human behaviour (de-
pending on the side of the multifaceted subject of research),
for highlighting the features and specifics of behaviour (for
example, instincts in biology, conscious, unconscious and
subconscious in psychology, adaptation to the collective in
sociology), and for mutual coordination based on a single
subject of study — man.

From a biological perspective, then, human behaviour
should be understood as a “generic concept that encompasses
various reactions of a living organism and involves physio-
logical and neurological processes” (Malakhov, 2002). From
the psychological standpoint, it is “a purposeful activity of
a living organism that serves to contact the world around it
to meet individual needs” (Katolyk & Kalka, 2022). There-
with, it should be noted that it is psychologists who empha-
sise using signs and symbols in human behaviour, including
language, to regulate and manage it. And in sociology, be-
haviour is considered as an interaction that “has a clearly
defined two-vector character: first, the environment about
a person is the cause, the impetus for an activity or verbal
behaviour; second, human behaviour is designed to adapt
to this environment, and to change it” (Kozyriev, 2013). A
generalised (philosophical) view of human behaviour eval-
uates it as “the ability to act in the material, intellectual,
and social spheres of life” that “never reaches a stage where
development stops” and is “combined influenced by natural
and environmental factors” (Blikhar et al., 2021).

Biological factors of the prosecutor’s professional activity

At first glance, it can seem that biological factors in any
professional activity (i.e., in the process of producing a cer-
tain socially significant result and staying in a professional
environment, or professional community) are limited to
life-saving and physiological needs or emotional reactions.
But the latest research in the field of behavioural biology is
opening the veil to the eternal problems of human relation-
ships. “Why do people save and kill, forgive and take re-
venge, love and hate? How to explain the passive aggression
of the ‘cut-off’ driver? Why do children ‘lose their minds’
in adolescence and run away from home or get involved in
dubious companies? Why do we get sick from spoiled food,
and from events? How could one person’s manifestation of
rage turn into a 20-million-strong protest, the Arab Spring?”
It and other things in human behaviour are comprehensively
explained by American neuroendocrinologist, professor of
biology and neurosurgery R. Sapolsky (Sapolsky, 2021).

The fact is that a person controls their behaviour
based on knowledge and learned rules, and neurophysi-
ological stimuli influence them (with no less force). The
first high-profile example of this (in 1978) is the case of
American T. Harrington, who was sentenced to life impris-
onment for murder, and 23 years later provided the results
of an electroencephalogram (EEG), a record of bioelectrical
activity of the brain, as proof of his innocence. According
to the research, the brain automatically reacts to a person’s
visual perception of familiar images, and when the prisoner
was presented with footage from the scene, his brain did not
react but instead reacted to footage from a concert he said he
was at when the murder occurred. Harrington was acquitted
and released (Tkach, 2017).

A year later, in 2003, neuroscientist Elizabeth Sowell
published her research on brain maturation (Sowell et al,
2003), which resulted in the U.S. Supreme Court’s ban on the
execution of minors a few years later. But there is a down-
side: her experimental evidence that humans are capable of
bad deeds both of their free will and due to the features of
their brains have been used to exonerate real criminals.

Thus, since the 1990s, researchers in the United States,
and later around the world, have begun to consider the spe-
cifics of human gyrus as a new aspect of legal phenome-
na. For this purpose, a special term “neurolaw” was coined,
which means an interdisciplinary field of knowledge that is
developed in the interaction of neuroscience and legal prac-
tice. Proponents of neuro practice insist that as much infor-
mation about the brain as possible should be considered in
court (Blanco-Suarez, 2020; Luterbacher, 2021; Lenca, 2021).

However, it is crucial to find a balance between brain
characteristics (since human behaviour, especially when it
demonstrates abnormalities, can sometimes be explained
only by the data of anatomy, biochemistry and physiology
of the nervous system) and liability issues (based on the
application of research results in the field of medicine, in
particular, neurology, in law). Currently, “neurolaw, as a
theoretical construct and a practical phenomenon, is under
study and requires detailed and thorough research so that
its implementation in the justice system does not threaten
to violate the basic legal principles of equality and justice”
(Balynska et al., 2019).

This knowledge is necessary for the prosecutor for two
reasons: first, to understand the neuro bases of their be-
haviour and, therefore, to develop skills to manage it; sec-
ond, to distinguish between lawful and unlawful behaviour
of suspects/accused.

Psychological factors of the prosecutor’s professional
activity

The second group of factors that influence the professional
behaviour of a prosecutor is psychological. The main areas
of psychology that explore behaviour and that can be useful
in the field of professional activity of a prosecutor are be-
haviourism (which explains human behaviour by mechani-
cal, reflective acts in response to external stimuli) and verbal
behaviourism (which puts the influence of speech into the
previous context). Considering this, the developed “ma-
trix” for identifying lawful/unlawful behaviour as a causal
manifestation, which was proposed by O. Balynska in her
study, which is thematically closest to the prosecutor’s field
of activity, “Verbal Behaviorism in the Activities of Internal
Affairs: Philosophical and Legal Aspect” (Balynska, 2007),



should be used. The researcher writes: “Based on the various
causal objects in the analysis of the level of awareness of an
individual’s behavioural manifestations, among the theories
of identifying lawful and unlawful behaviour, considering
the verbal behaviourist aspect, the following are distin-
guished: environmental theory (1), theory of adaptation (2),
theory of external manifestation (3), theory of choice (4),
theory of free will (5), theory of dualism (6), theory of mate-
rialistic monism (7), theory of alienation (8), theory of subli-
mation (9), theory of structural anthropology (10), theory of
ethics (11) and sociological theory (12)” (Balynska, 2007).
All of the above theories can be grouped into psychological,
sociological, and boundary theories (on the borderline be-
tween them) according to the fields of knowledge used. The
psychological theories include the theories of choice, free
will and sublimation (they will be adapted to the analysis
of psychological factors of the prosecutor’s professional ac-
tivity); the theories of adaptation, environment, external
manifestation, ethics and the sociological theory will be
considered in the context of sociological factors; the remain-
ing theories — dualism, materialistic monism, alienation and
structural anthropology — should be considered as contain-
ing characteristics of both psychology and sociology, thus,
they can be considered as boundary (psychosocial).

Thus, the psychological factor of choice, which affects
the success, self-realisation and further fate of a person, is
equally important for a prosecutor in their professional ac-
tivities. Therewith, different contexts of choice are import-
ant at different stages of a prosecutor’s development:

1) the choice at the pre-professional stage is to under-
stand the feasibility of choosing the profession itself, it is
here that professional guidelines and expectations should be
set to avoid disappointment and unwanted coercion to per-
form the assigned functions;

2) the choice at the stage of entering the profession can
relate to several aspects: the field of activity (“regular”, mil-
itary, specialised anti-corruption prosecutor’s office), the de-
sire to develop a career (local, regional, “general” level), the
desire for development (advanced training, participation in
research projects, conducting own research, preparing ana-
lytical studies, etc), professional decision-making (pleading
guilty and prosecution).

In almost every context, the opportunity (or need) to
make a choice contributes to the development of analytical
skills, the awakening of the evaluative dominant, and the
development of predictive skills in the prosecutor. There-
with, notably, the possibility (i.e., freedom) of choice exists
at both stages of the prosecutor’s professional activity, while
the need for choice appears only at the second (actual pro-
fessional) stage, and not everyone has the need to choose
the prosecutor’s profession at the pre-professional stage.
The choice made by the prosecutor can be considered their
self-determination, which, in turn, is manifested in their be-
haviour through the resolution of each situation. Prosecutors
seeking self-determination in their professional activities
must, first of all, understand that they are determined to
become the person they chose to become and that they are a
kind of legislator of their private behaviour and life. There-
with, the prosecutor must always remain free to make their
own choices and exercise their own free will.

The psychological factor of free will balances the abil-
ity to do what you want and a sense of duty. The fact that
a person has free will distinguishes them from other living
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organisms in society. The will is one of the functions of
the human psyche, which consists primarily of the ability
to control oneself, manage one’s emotions and actions, and
consciously regulate one’s behaviour. On the one hand, free
will is unlimited (as it is an a priori feature of a person from
birth), and on the other hand, it is manifested within the
framework of human self-control. It is free will that makes a
prosecutor responsible for everything they allow themselves
and others to do to themselves and others.

Therewith, the concept of “will” is opposed to “duty” —
something that must be unconditionally observed, that
must be performed without fail according to the require-
ments of society or based on one’s conscience. Thus, “the
will becomes one of the means of observing and performing
a duty. The will can be considered a set of emotions that
are purposefully oriented toward a conscious willingness to
act” (Balynska, 2007). Thus, in the professional activity of a
prosecutor, the main importance of volitional acts belongs to
legal consciousness, which, in turn, ensures the development
of professional needs and “suggests” a choice in deciding on
a legal situation. For a prosecutor to perform professional
activities, they must be resistant to unlawful motives and
have a stable lawful orientation; in other words, “it is neces-
sary to form conscious control over direct behaviour through
the assimilation of specific rules of lawfulness. Only under
the condition of a strong law-oriented emotional construct
does the will acquire the characteristic of ‘freedom’. Free
will enables a person to make a free legal choice; lawful
free will facilitates the choice of a lawful type of behaviour”
(Balynska, 2007).

The psychological factor of sublimation (according to
Sigmund Freud) in the professional activity of a prosecutor
should be understood as one of the mechanisms of psycho-
logical protection of an adult, which consists in overcoming
internal tension by redirecting energy to socially acceptable
purposes. S. Freud believed that sublimation is a sign of ma-
turity and civility, which allows people to function properly
in a culturally acceptable way. He defined sublimation as
the process of redirecting sexual instincts into acts of higher
social value, which are “a special feature of cultural devel-
opment; it is what enables higher forms of mental activity,
such as scientific, artistic, or ideological, to play such an
important role in civilized life” (Freud, 1961). To prevent
sexual needs from becoming an impetus for the development
of neurotic disorders (as discussed earlier in the context of
biological factors), a prosecutor must consciously abstract,
distract, and shift attention to another object — professional
activity (in other words, “immerse himself in work”). There-
fore, it is very important in the process of professional devel-
opment and professional socialisation of a prosecutor to de-
velop “frustration tolerance”, i.e. resilience to adverse emo-
tions that can occur in a situation that a person perceives
as “an imminent threat to the achievement of a significant
purpose or task” (Katolyk & Kalka, 2022). To prevent even
the slightest manifestation of unlawful behaviour, a pros-
ecutor must develop “stable forms of emotional response
to life’s difficulties, the ability to foresee a favourable way
out of a frustrating situation. ... If certain aspirations can-
not be implemented due to various objective or subjective
reasons, they (aspirations) are pushed into the sphere of the
unconscious, and their access to consciousness is possible
only in a symbolic form, in particular in the form of neurotic
symptoms or reservations. A seemingly mistaken word or
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phrase can serve as an impetus to identify the true cause
of unlawful behaviour” (Balynska, 2007). It is this method
of applying the knowledge of the psychology of speech be-
haviour (verbal behaviourism) that should be tested in inter-
rogation or the analysis of testimony in court.

Limiting factors of the prosecutor’s professional activity

It is no coincidence that the factor of dualism was chosen
first to analyse the boundary factors of the prosecutor’s pro-
fessional activity, since the name itself contains a dual ap-
proach and recognition of two fundamentals — psychology
and sociology, defined not by opposition, as in the ency-
clopedic definition of dualism (Lisovyi, 2008), but by com-
bination. The professional activity of the prosecutor occurs
simultaneously in the natural and socio-cultural space, man-
ifests its vitality and sociality, and is guided by moral and
legal provisions (natural and positive law). Therefore, it is
the factor of human dualism that can become the main cause
of legal and tort conflicts in the activities of the prosecutor.
The legitimacy of behaviour depends on whether the social
subject “is capable of coping with its internal contradic-
tions, finding optimal, socially approved ways, means and
methods of resolving them” (Balynska, 2007).

Man, according to Durkheim, — homo duplex, a dual
creature in which two beings live, interact, and struggle: so-
cial, moral, intellectual (altruist) and individual, selfish, and
natural (egoist) (Durkheim, 2005). Hence the two sources of
behaviour development (including professional behaviour):
“the nature of the body forces a person to implement their
aspirations and desires, even by restricting the desires and
aspirations of another person (illegal behaviour); the intel-
ligence of the soul, which is essentially developed in soci-
ety, under the influence of its morality, law, etc., controls
behaviour and corrects it according to the simplest moral
and legal provision “do unto others as you would like them
to do unto you” (lawful behaviour under natural law), and
according to the legal provisions accepted in society and
established by law (lawful behaviour under positive law)”
(Balynska, 2007). There is no sharp and absolute distinction
between the influence of the “body” and the “soul” as reg-
ulators of behaviour. Instead, uniting the psychosocial (or
socio-psychological, depending on the factor emphasised)
essence of a person will contribute to overcoming unlawful
aspirations in favour of lawfulness.

The factor of materialistic monism in the analysis of the
prosecutor’s professional activity is borrowed from the rel-
evant theory of B. Spinoza, which interprets the essence of
man as “bodily and spiritual integrity and thinking (activity
of the mind, intellect) and movement (bodily activity, ex-
ternally manifested behavioural reflections) as an attribute
of one substance” (Balynska, 2007). The combination of the
doctrines of materialism and idealism within a single psy-
chophysical (psychosocial) essence of a person in the context
of any legal practice demonstrates the unity of perception
and assimilation of legal information (both positive law and
natural law, moral and ethical requirements), which con-
tributes to the development of legal consciousness and legal
outlook as internal regulators of a person’s behaviour, espe-
cially of a lawyer, in society. And in the context of the profes-
sional activity of a prosecutor, this theory presents the men-
tal and social aspects of human nature as authentically equal
factors in the holistic process of a specialist’s behaviour. If
any of these factors begin to dominate, psychosocial balance

is disrupted and priorities shift either toward “privacy” or
“professionalism”. If private interests prevail, professional
activity will take a back seat and the performance of profes-
sional tasks will be of poor quality. In the second case, ex-
cessive standardisation of conduct contributes, in the words
of the American sociologist P. Sorokin, to the transforma-
tion of specialists into “organised, automated individuals”
(Uebersax, 2021). A prosecutor needs to maintain this psy-
chosocial balance.

Another limiting factor of the prosecutor’s professional
activity is alienation. It is “a philosophical, sociological, and
socio-psychological category that means the relationship be-
tween a subject and a certain function of the subject that
arises as a result of the loss of their initial unity; the pro-
cess of breaking the initial unity of subject and object; a
characteristic of the life situation of an individual or social
group caused by the transformation of the life process into
an independent force that is above the person” (Hrabovska
& Hrabovskyi, 2005). Accordingly, relations of alienation
in the professional environment of the prosecutor’s office
would mean the loss of connection between the prosecu-
tor and his professional functions, i.e. the levelling of his
social purpose, and his professional essence. There can be
many reasons for this state of affairs: for example, a feeling
of uselessness, professional unsuitability, inability to change
anything for the better, dependence on external circum-
stances (war, inflation, rising prices against the background
of decreasing wages, etc.), a feeling of the absurdity of any
initiatives, failure to achieve expected results, destruction
of individual, corporate, social, national values, a feeling of
loneliness or self-isolation, emotional burnout, loss of one’s
self, etc. It should be avoided, and if it does happen, it is
necessary to help eliminate such feelings to preserve the pro-
fessional fitness of the prosecutor.

There are many reasons for alienation and ways to
overcome it. For example, K. Jaspers saw ways to overcome
alienation in the development of communication, in individ-
ual and collective communication, in self-education of the
ability to discuss, in confronting manifestations of bigotry
(Jaspers, 2009) (excessive professional dedication of a pros-
ecutor bordering on self-denial is considered alienation).
J.-P. Sartre argued that alienation is generated by unlimited
human freedom and the conflict of interpersonal relations,
and impersonal, inert social existence (Sartre, 2016) (there-
fore, by resorting to coordination and harmonisation of sub-
ject-subject relations, professional alienation of prosecutors
can be avoided). M. Heidegger interpreted alienation as a
form of human existence in the impersonal world of everyday
life, which is manifested in the performance of social roles
by an individual, in submission to social behavioural, think-
ing, and speaking provisions (Heidegger, 2007) (considering
this, the prosecutor should be a person with a clear social
status, which is respected in society and properly financially
assessed by the state). They were opposed by G. Marcuse,
who developed the concept of a “one-dimensional person”
who is not capable of critical comprehension of reality and
struggles for its transformation (Marcuse, 1996) (the ability
to critically evaluate, appropriately compare and analyse
in detail can ensure that the prosecutor avoids alienation
or overcomes it). Proponents of alternative sociology and
ideology note that humanistic culture is being replaced by
its ersatz forms — mass and elite culture, ideological clichés
and stereotypes of thinking are being established through



the media, and a cult of false spiritual values is being im-
posed, conformism is flourishing (Hrabovska & Hrabovskyi,
2005) (thus, it is crucial to develop a positive attitude of
Ukrainian civil society towards the prosecution as a profes-
sional environment that represents the interests of the state
in court and an individual prosecutor who performs these
functions).

The theory of structural anthropology proposed by J.
Lévi-Strauss reflects the relationship between the psycho-
logical and the social. This approach in the context of the
prosecutor’s professional activity is manifested through the
emphasis on the mandatory presence of “formal institutions”
in legal relations, which, according to Lévi-Strauss, are gov-
erned by traditions and myths that “model the structure of
social institutions” (Yosypenko, 2000). This theory is based
on the “principle of authentic human communication”. In
the process of communication (legal relations), communi-
cants (subjects of legal relations) develop a certain method
of thinking (“resettlement technique”), i.e., there is a mutual
influence of the participants of communication and certain
stereotypes of moral and legal provisions of coexistence (es-
tablishment of positive law based on natural law) are devel-
oped, which, in turn, determine a certain type of lawful be-
haviour and require its observance. Thus, “the principles of
truly human communication - the cultivation of compassion
for another person and living creatures in general, selfless
comprehension of other people through identification with
them” (Yosypenko, 2000) should be considered indisputably
necessary for cognition of legal reality and conscious entry
into it (provided that the behaviour is lawful). It can be said
that these are the general principles of intersubjective legal
communication, where no one is subject to manipulation
and all participants are equal in importance. Such a position
contributes to the development of a clear algorithm of legal
behaviour that excludes invariant connections of elements of
legal relations with a categorical focus on legality.

Social factors of the prosecutor’s professional activity

The most socially oriented factor in human activity is the
environment. According to I. Tenet’s theory, a specialist al-
ways depends on the mental, spiritual, cultural, and social
environment (Blikhar et al., 2021). In addition to acknowl-
edging that humans are deeply dependent on the world
around them, environmental theory exempts them from any
moral responsibility due to this. According to this theory,
the prosecutor, being involved in the sphere of legal rela-
tions, is completely dependent on external influence in the
development of their behaviour, and, therefore, should not
be accused of unlawful actions (if any) or inaction.

On the one hand, it cannot be categorically denied that
the professional activity of a prosecutor is developed in the
context of the environment (they acquire skills of a certain
type of behaviour under the influence of the psychological
climate in the family, school, at work, at home, etc., spiritual
and cultural heritage, socio-economic conditions, and moral
and legal principles on which legal relations in a particular
society are based). On the other hand, a prosecutor, being
part of a professional community, loses their individuality
to a certain extent and acquires similar feelings, instincts,
aspirations, and volitional motives. This “mass” approach
to the prosecutor’s behaviour reduces the mechanism of in-
teraction with the subjects of the professional environment
to purely mechanical functions, and the environment itself
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(mental, spiritual, cultural, social, including legal) to certain
functional processes and connections. In this case, it can be
assumed that each prosecutor does not have their autono-
mous power of influence and the ability to independently
shape and produce their behaviour. A prosecutor is a kind of
filter through which cases pass, leaving their mark (through
experience) on their behaviour. And the main “sieve” that
can distinguish between lawfulness and unlawfulness is the
phenomenon of their consciousness, including legal con-
sciousness, which makes the prosecutor dependent on the
environment and able to adapt to a particular environment.

The factor of social adjustment (adaptation) in the pro-
fessional activity of a prosecutor implies that the prosecutor
has mastered “certain provisions of the environment, social
stereotypes and attitudes, acceptable forms of behaviour in
this environment, including communication, life options,
etc.” (Shydelko, 2016). Interestingly, the concept of “adap-
tation” originated in biology and was introduced to the so-
cial sciences by scholars who tried to reduce psychological
and social phenomena to biological ones. In essence, social
adaptation is closely related to the process of socialisation,
internalisation of provisions and values of the social envi-
ronment, ways of subject activity, and forms of social inter-
action (Mikheiev, 2001).

Generally agreeing with the opinion of O. Balynska that
“personal adaptive potential is closely related to the effec-
tiveness of lawful behaviour: intelligence as the highest form
of adaptation is the key to choosing the most lawful option of
externally manifested actions and deeds” (Balynska, 2007),
more attention should be paid to the prosecutor’s profes-
sional adaptation, which is facilitated by proper professional
training for the performance of their work, professional ap-
titude for it, and responsibility, intelligence, independence,
and assistance from seniors and colleagues. The professional
adaptation of a prosecutor should be designed to achieve a
balance between the professional interests and capabilities
of a person and the needs of society in this type of profes-
sional activity, which are constantly being improved, inte-
grated and changed accordingly. It is believed that, ideally,
professional adaptation lasts throughout the entire career,
from the first job to retirement, and sometimes it contin-
ues into the retirement phase of a person’s life. However,
one should not forget about the specifics of the prosecutor’s
professional environment, which to some extent limits the
“interference” of the external environment and even in some
cases categorically prohibits it.

Professional adaptation is usually facilitated by the fol-
lowing qualities of a person: “independence, creative initia-
tive, professional mobility, high personal responsibility for
the results of one’s work, for the quality of work performed,
for one’s destiny and well-being; competitiveness, psycho-
logical readiness for business rivalry, and victories and
possible defeats; desire for continuous self-improvement,
self-education, mastering new technologies, improving pro-
fessional skills, learning during one’s working life; communi-
cation skills, tolerance, intolerance of violence, arbitrariness
and, therewith, tolerance and respect for people who have
different opinions and styles of individual behaviour; respect
for the interests of other people, ability to reach consensus in
professional interaction” (Mikheiev, 2001).

The social factor of external manifestation within the
framework of the prosecutor’s professional activity openly
demonstrates the prosecutor’s legal experience, intentions
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and aspirations through external behavioural responses. Ac-
cording to O. Balynska, “the theory of external manifesta-
tion is connected with the methodology of behaviourism as
a field that explores the externally manifested behavioural
reactions of the body to influence (stimulation). The essence
of the theory of external manifestation is that it is impossible
to detect lawful or unlawful behaviour through self-observa-
tion: a social subject (even a highly conscious one) cannot be
authoritative in determining the legitimacy of their thinking
or behaviour. Nevertheless, the assessment of legitimacy is
based solely on established and described behaviour without
penetrating the internal mental processes behind it. Being
behaviourist, the theory of external manifestation advocates
the position of the necessity to derive a categorisation of
legality according to the conditions of certain legal situa-
tions and, based on it, to develop rules of conduct for social
actors in the legal field” (Balynska, 2007). The methodology
of behaviourism in developing the desired reaction of a so-
cial actor is advocated by many researchers, in particular as
the psychology of targeted influence (Moskalenko, 2008), as
a scientific foundation for the philosophy of political activ-
ity (Tolstoukhov, 2002) or specifically for the electoral be-
haviour of social actors (Vladlenova & Smolyaga, 2022). The
behaviour of a prosecutor cannot be the same under different
conditions, in different situations, as each legal situation forces
them to look for solutions and make appropriate decisions.

The social factor of ethics, borrowed from the theory
of ethics of the development of lawful behaviour of a so-
cial subject (Balynska, 2007), in the professional activity of
a prosecutor should include judicial ethics — “a set of pro-
visions of the behaviour of professional participants in legal
proceedings; the doctrine of moral principles, norms of pro-
fessional activity of judges, prosecutors, investigators, law-
yers, which explores the moral foundations of procedural
rules, and moral ways of their application in investigation
and trial. Procedural law determines the form and content
of the proceedings, while judicial ethics is the moral founda-
tion for the activities and behaviour of judges, prosecutors,
investigators, and lawyers. These principles are interrelated.
Clarification of the moral meaning of procedural rules con-
tributes to their correct application” (Malakhov, 2009).

The ethics factor requires the prosecutor to strictly ad-
here to the established rules and principles, many of which
have a pronounced moral aspect that enhances their effect.
Strict adherence to moral provisions ensures the realisation
of the principle of justice in the prosecutor’s activity, which
is necessary for the efficiency of procedural activities and
the maintenance of the high authority of the prosecution
authorities. This explains the establishment of various rules
and codes of professional conduct, including the Code of
Professional Ethics and Conduct for Prosecutors.

P. Sorokin’s theory of sociology reflects “the ethics of
regulating legal relations, thinking and behaviour of society
members”. According to it, only society is capable of produc-
ing “meanings, provisions and values” that are reflected in
the legal worldview of society’s members (Uebersax, 2021).
Therewith, in the context of professional activity, it is rather
necessary to talk about several other social factors, such as:

— social modelling, which is the reproduction of the
most important relationships between the key elements of
the social community being studied, such as the prosecutor’s
office, to explain its current functioning and predict its fur-
ther development (Dembitskyi, 2019);

— social trust, which implies the development of confi-
dence in the reliability of the prosecutor, demonstrates a
clear understanding or provides comprehensive knowledge of
their social purpose, is based on the synthesis of personal and
group experiences of perception of prosecutors and is asso-
ciated with specific expectations of them (Ursulenko, 2008);

— social conformism — uncritical perception and imita-
tion of opinions, standards, stereotypes, traditions, author-
ities, principles, and attitudes prevailing in society or a
group; especially manifested during the period of adaptation
to the service, when a young prosecutor tries to develop a
type of behaviour that corresponds to the provisions of the
professional environment, but can frequently result in lack
of initiative, indifference, and adaptability; it is important to
maintain tolerance and solidarity, but not to let oneself be
absorbed by the team (Liubyva, 2014);

— social control is the maintenance of social/corporate
order through institutional influence on the behaviour of in-
dividuals; thus, the collective/corporation tries to control the
behaviour of the prosecutor through normatively fixed direc-
tives, orders, instructions, etc., and compliance with these
provisions is encouraged by positive incentives: recognition,
reward, authority, prestige, and the choice of other ways of
behaviour is limited through certain sanctions: from informal
prohibitions to explicit coercion and pressure (Otreshko, 2014);

— social expectations — a set of social attitudes, stereo-
types of behaviour, assessments of social processes and sig-
nificant phenomena that support and develop members of
the professional environment and society in general; due to
the awareness of social expectations, the prosecutor is pre-
pared to perceive the consequences of various social events
and can perceive social reality, becomes emotionally pre-
pared for future events and can adapt their behaviour to new
conditions; but on the other hand, social expectations are
closely related to informal social/corporate control, the re-
quirements imposed on the prosecutor by the environment
regarding their actions, thoughts and feelings in a particular
situation (Otreshko, 2022).

Such a selection of social factors is not accidental, as
they are all reasons that demonstrate the nature of the pros-
ecutor’s professional actions depending on different condi-
tions, circumstances, situations, etc.

Thus, it can be assumed that these (biological, psycho-
logical, and social) factors influence behaviour and activities
in general, including professional ones. It is appropriate to
analyse the professional activity of the prosecutor from these
perspectives, considering the context of the branch of law in
which it is implemented.

Considering the various descriptions of “professional
formulas” and “professiograms”, the model of the prosecu-
tor’s professional activity can be schematically reproduced
as follows:

— the subject of work — a person (the prosecutor works
primarily with people, communicates with them and
analyses their testimony, implements their main purpose by
assisting in finding the perpetrator of an offence), and sign
systems (the prosecutor reads, studies and analyses docu-
ments, compares real events with the described provisions
of laws, relies on statistical data as the most generalised and
systematised information);

—working conditions — increased moral responsibility (for
human life and honour) and, therewith, domestic disorder (ir-
regular working hours, work with criminogenic objects, etc.);



—means of labour - functional (developed intelligence,
style of speech, manner of behaviour) and automated (gad-
gets and professional office equipment);

— the purpose of the work — gnostic (to determine the
cause of the offence, determine the type of legal situation,
and find a legal analogue of this situation to determine the
level of responsibility) and transformational (to turn things
into evidence, choose the most appropriate way to present
information, restructure social relations — by restoring justice,
change the status of the offender — by applying responsibility).

Conclusions

The study outlines various groups of factors and their inter-
action in developing a prosecutor’s personality. As a result
of the analysis of biological factors, the author substantiates
the importance of being aware of the neuro bases of one’s
behaviour, which will allow, on the one hand, developing
skills to manage it, and, on the other hand, learning to un-
derstand the behaviour of suspects and accused persons. The
key psychological factor is the necessity to maintain a bal-
ance between free will and a sense of duty. The social factors
of the prosecutor’s professional actions are defined as depen-
dence on various conditions, circumstances, situations, etc.
It is proved that all three main groups of factors of influ-
ence that mostly affect each person: biological, psychological
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and social — were not chosen by chance, but with consider-
ation of the verbal behaviourist (speech and behavioural)
priority of the prosecutor’s professional activity; they demon-
strate their biopsychosocial predetermination as a physically
healthy person, a mentally appropriate social subject and a
socially adapted specialist.

Without diminishing the importance and influence of
other factors of professional activity, including those pre-
viously analysed, it is necessary to acknowledge the dom-
inance of social factors, considering the constant dynamic
development of humanity. To some extent, it is explained
by the rapid rise of the role of information and informa-
tion technology, increased concern about the problems of
human life and the preservation of the gene pool, non-stan-
dard working conditions, crises and pandemic challenges,
military conditions and all related problems. After all, all
of this has a certain impact on professional activities in all
areas, including the protection of human rights and free-
doms, where the prosecutor’s office occupies an important
niche.

Further investigation of this subject involves a detailed
study of the prosecutor’s office as a professional environment
with its specific features, institutional and legal guarantees,
and personal and moral mechanisms for implementing the
functional purpose of the prosecutor in Ukraine.
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BioncuxocouiaAnbHi YWHHUKM Npo¢eCciUHOI AIIABHOCTI MPOKypopa

AHTOH BopucoBuu BoliTeHKO

AcnipaHt. ORCID ID: 0000-0002-6174-499X.
N\bBiBCbKWI AEPXABHUI YHIBEPCUTET BHYTPILWHIX cnpaBs, 79007, ByA. fopoaoubka, 26, A\bBiB, YKpaiHa

AHoranis. JlocaigxyBaHa TeMa BapTa yBaru IpPaBHUKIB, ajke yKpaiHCbKe CYCIIJIbCTBO Jefaji dacTille 3Baxae Ha
YMHHUKY, MO GOpMyIOTh IpodecioHali3M yCiX yYacHMKIB IOPUAWYHOI NMPAKTUKH, 30KpeMa CyAo4YuHCTBa. OcoOJIUBY
aKTyaJIBHUMU CTAal0Th HECTAHJAPTHI MiXOAM, OJUH 3 SIKUX 3alPOMOHOBAHO B CTATTi. MeTa [OCIiKeHHA — PO3TJIAHY TU
npodeciiiHy AiAJIbHICTh MPOKypopa B 6ioJIOriYHOMY, MCHUXOJIOTiYHOMY K COLiaJIbBHOMY KOHTEKCTi; Ha OCHOBi LIbOTO
BU3HAUUTHU 1 OMMCATU YUHHUKYU BHYTPIIIHHOI'O Ta 30BHIITHHOTO BIUIMBY Ha Hel. Cepef| KJIIOYOBUX METO/IiB TOCITiIPKEHHS —
CIIOCTEpeXXeHHA Ta MOHITOPUHT IPOKYPOPCHKOI Ais/IbHOCTI. ¥ CTaTTi BiqTBOpeHO TpUeANHY (6iolcHUxoCoIiaJbHy) OCHOBY
CYTHOCTi JIIOAWHU, y AKil ¢inocodis BUCTynac MeTOAOJIOTI€ CTPYKTypu3alil TPbOX OCHOBHUX HayK IPO JIHOJACBKY
MOBEJIiHKY. BrokpeMJieHO 0COGJIMBOCTI INi€l MOBEMIHKU 3aJIeXKHO BiJl eJIeMeHTIB mpeaMeTa BUBYEHHs (HANpPUKIIA,
iHCTHHKTIB — y 6ioJiorii, cBifoMoro i mifcBiOMOro — y mcuxoJiorii, ajanTariii 10 KOJIEKTUBY — y COLOJIOTil), a TaKoxX
L[IJTICHOrO TpeaMeTa BUBYEHHA — JIOAUHU. Ha ocHOBi pi3HuX omuciB «mpodeciiiHux ¢popmys» i «mpodeciorpam» y
CTaTTi cCXxeMaTUYHO BiITBOPEHO MOJieJib MpodecifiHol AiAJBHOCTI NPOKypopa 3 OTJIAAY Ha MpeAMeT Ipalli — JIOJUHY Ta
3HAKOBi cHCcTeMU; YMOBU Tpalli 3 MiABUIIIEHOI0 MOPAJIbHOIO BifIIOBiaIbHiCTIO; GYHKITiOHAJIBHI 11 aBTOMAaTU30BaHi yMOBU
Tpaili, a TakoX HOCTUYHY i TpaHcdopMarliliny MeTy npaui. He nmpruMeHIyo4n BaXXJIMBOCTi Ta BIIMBOBOCTi KOXHOTO i3
YMHHUKIB NpodeciiiHol JisAJIbBHOCTI, BU3HAYeHO JOMiHYBaHHSA caMe COLiaJIbHMX YWHHUKIB. Take JOMiHyBaHHA MOSCHEHO
CTPIMKUM MifHeCeHHAM poJuii iHdopmarnii Ta iHGopMaLiHUX TEXHOJIOTiH, MiJBUINEHO CTYpOOBaHICTIO mpobjeMamu
XUTTENIANBHOCTI JIIOAUHU Ta 30epexeHHAM reHoQOHJy, HecTaHAAPTHMMU yMOBaMU Ipalli, KpU3aMH Ta BUKJIMKaMU
MaHAeMil, BOEHHUMHU YMOBaMU Ta iHIMUMU CyIIyTHIMU ITpobJieMaMu. AJKe Bce 1ie IEBHUM YMHOM BIUIMBAE Ha podeciiiHy
JiANIBHICTD Y pi3HUX cdepax, 30kpeMa y cdepi 3axucTy mpas i cB0OO6O/ JIOANHY, e BaXJIMBY Hillly 3aliMae IIpoKypaTypa.
CratTs BifoOpakae aBTOPChKY MMO3UIIiI0 i HOBAaTOPCHKUH MiAXi[ 3 OTJIAAY Ha BaXJIMBICTh cepu JOCTiMKeHH:A, PO3KPUTTS
nijicTaB i YMHHUKIB GOPMYyBaHHA CBIiTOIJIAY NPOKypopa Ta BU3HAUEHH: HOro npodeciiiHol opieHTalil B Cy4acHOMY CBITi.
[MpakTu4Ha IiHHICTh JOCJiKEHHA INOJIATaE B TOMY, II0 BOHO PO3KPUBAE YMHHUKU IUIMBY Ha NMPOQECiiiHy MisIbHICTDH
MPOKYPOPiB, 3HAHHA MPO SIKi JOMOMOXXe HABUYMUTUCSA HiBEJIOBATH Ti 3 HUX, AKi MAIOTh HEraTUBHUI BIUIWB, i MOCHUIIOBATU
Mi10 MO3UTUBHUX

Kiro4oBi ciioBa: 6ioJIOTiYHMI YMHHUK, I[ICHUXOJIOTIYHMIN YWHHUK, COLiaJIbHUIM YWHHUK, BepOasibHUE OixeBiopusw,
npodecioHasi3M, mpodeciiiHe cepeJOBUILE
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Abstract. The relevance of the study is determined by the stage of active changes in the modern world in the context of
the global coronavirus pandemic in recent years, and for Ukrainian society, the introduction of martial law due to the
aggression of a neighbouring country, as a result of which Ukrainians experience a sense of danger and an uncertain
future, financial instability in difficult-to-control life circumstances that affect personal development. Therefore, the
purpose of this research work is to determine and identify the psychological ability of a person to use personal resources
to overcome difficulties in conditions of danger, to adapt, and to develop positive attitudes and skills during stressful and
crises. The theoretical and methodological foundation of the study is conditioned upon the generalisation of many years
of experience in exploring human psychological states, namely, the frustration of the individual in conditions of danger
and the possibilities of adaptation to current living conditions. An important tool for exploring the subject was a survey
conducted among internally displaced persons and people who did not leave their homes during the war. The research
presents results that reflect partial apperception due to the isolation of people in previous years due to the pandemic and,
as a result, the successful constructive experience of overcoming the new crisis, the individual’s adaptability and desire
to overcome circumstances and generating conscious behaviour in times of danger. The results obtained can be used in
further scientific research on the issue of a person’s psychological ability to perceive the world in conditions of danger,
and for practical purposes for social organisations that help to overcome the consequences of destructive mental states in
conditions of danger

Keywords: personal resources of a person, life skills, psychological conditions of danger perception, frustration,

development of positive moods, social adaptation in conditions of danger

Introduction

Crisis circumstances that significantly affect a human per-
sonal development and pose a threat to their vital activity
can result in irreparable mental or physical harm, where un-
foreseen situations require a specific level of development of
a person’s psychological resources. It is through living with,
understanding, and dealing with difficult and uncontrollable
life circumstances that a mature personality is developed,
becoming integrated and psychologically appropriate.

The implementation of any activity, including the psy-
chological ability to perceive the world in conditions of dan-
ger, requires an individual to master specific means and be
ready to successfully perform them through the acquired
knowledge and skills. The level of development of these
knowledge and skills largely depends on a person’s con-
scious attitude to their development (Christie, 2021). Con-
sidering the individual characteristics of a person is the main
condition in the process of designing the necessary mental
developments, where a person can act accurately, quickly and
rationally, considering their abilities, theoretical knowledge
and previous experience.

The life supports that a person has at their disposal
and that allow providing basic needs for survival, physical
comfort, security, respect and involvement in society, and
self-realisation in society can be defined as human resources,
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where the role of psychological resources is the ability to
maintain one’s mental balance in stressful life circumstances.
Thus, in the works of A.A. Derkach (2006), the field of explor-
ing human resources, which are described as mental states,
abilities and personal qualities that can ensure the optimi-
sation and efficiency of their activities, is traced. The re-
searcher defined such phenomena as a psycho-technology of
self-regulation and self-management of a person’s activities.
Exploring the problem of the personal and professional po-
tential of management personnel, V.N. Markov (2004) de-
fines resources as an integral system constantly developing
and updating. Thus, the development of a person’s psycho-
logical resources is an integral part of their worldview, hab-
its and skills, which are developed in specific circumstances
and implemented based on the experience gained and which
are updated to overcome crises and solve specific problems.

A person’s perception of the world occurs when all sen-
sations are synthesised, establishing the integrity of the en-
vironment, which includes the experience gained, and the
comprehension of the perceived is based on emotions and
feelings (Tindle & Moustafa, 2021). One of the most import-
ant features of perception is apperception, which determines
the dependence of orientation and content through human
experience, i.e. the more knowledge a person has about a
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specific object, the more accurate and complete their per-
ception of that object is.

Modern people increasingly find themselves in unpre-
dictable life circumstances, and their behaviour in some
situations reflects their inner nature, and aggression does
not always find a constructive solution. Frustration is one of
the leading causes of aggressive behaviour, and each person
experiences it differently (Krahe, 2020). Aggression can be
self-regulated through self-psychology, but this practice is
frequently criticised by scientists (Hellinger & Carr, 2021).
Anxiety — one of the emotional reactions of a person to a
threat to their life or activities. It manifests itself as uncer-
tainty in one’s actions, helplessness, and powerlessness in
the face of external factors. Awareness of danger can cause a
feeling of fear or panic, or, on the contrary, a person becomes
more cautious and careful (Surzykiewicz et al., 2022). The
development of post-traumatic stress disorder is not an iso-
lated phenomenon among victims of armed conflict (El Baba
& Colucci, 2018). A person’s resistance to environmental
conditions, and the level of adaptation to these conditions,
is determined by a set of personality traits and indicates the
individual’s psychological adaptation. It is associated with
changes in a person’s life and social environment and is con-
tinuous. Social adaptation reflects the adaptation of a person
or a particular social group to the social environment based
on the value orientations of the individual and the commu-
nity, the assimilation of provisions, customs, traditions, etc.
Social attention plays an important role in the process of
social adaptation, and the human brain has a special “detec-
tor” to identify it (Ji et al., 2020).

After analysing the research of modern scholars, it was
established that this problem has been widely studied in re-
cent years, but there is no model for a quick and systematic
approach to determining the adverse mental consequences of
traumatic events that have caused social and psychological
frustration. It complicates the search for effective methods of
further targeted development of positive attitudes and social
adaptation of the individual in conditions of danger.

The main purpose of the research is to disclose the phe-
nomenon of a person’s psychological ability to use personal
resources to overcome difficulties in conditions of danger.
The scientific originality of the research is to explore adap-
tive techniques that can be applied in situations of real risk,
such as a global pandemic or a full-scale war. In the period
of current realities for Ukrainian society, the subject of the
development of human psychological resources in crises re-
flects the relevance of scientific research and provides for
the further use of the obtained results in social work with
the population.

Materials and Methods

The foundation of the methodological approach in this re-
search is a qualitative combination of methods of systematic
analysis of the development of human psychological resources,
generalisation of previous experience in exploring the state
of frustration and synthesis of the adaptive capabilities of
the individual within the framework of the established psy-
chological perception. The research on the issue of the hu-
man ability to adapt, positive behaviour and overcome the
difficulties of everyday life in adverse situations involves the
search for a generalised understanding of the development
of the necessary psychological skills of a person to determine
effective ways to overcome the consequences of destructive
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mental neoplasms that arise in conditions of danger. The
planning and conduct of the research were based on a sys-
tematic theoretical framework, which became a qualitative
foundation for the subsequent experiment.

The theoretical analysis of the sources on the subject of
the research work allowed reviewing the long-term experi-
ence of researchers to explore the problematic issues related
to the development of psychological skills of the individual,
their perception of the world, and the possibility of psycho-
logical and social adaptation in times of crisis.

The research work, conditioned upon the purpose, was
performed in three stages. In the first stage, the theoretical
foundation of the study was identified and analysed — psy-
chological literature on the subject of the research. The
method of analysis is used here to substantiate the main is-
sues and basic concepts of the research problem and to de-
velop the scientific framework of empirical research.

The second stage of the research on the psychological
skill of perceiving the world in conditions of danger was de-
signed to find and identify appropriate research tools and
methods, form a sample, and analyse the results. The exper-
imental study was based on the theoretical data obtained
and designed to determine the mental states of an individual
during traumatic events, to identify their coping strategies
during stressful everyday life, and to determine the level of
self-efficacy.

This stage resulted in the development of a hypothesis
based on the probable assumption that people who have be-
come internally displaced persons (IDPs) in Ukraine since
the introduction of martial law experience deeper frustra-
tion and are slower to adapt to new conditions than people
who have remained in their permanent place of residence
and are not going to leave it. The hypothesis resulted in
the development of two samples. The study involved 268
respondents aged 18 to 65, including 134 women and 134
men. The symptoms of post-traumatic stress disorder are the
same for both genders, but women experience them more
deeply than men. People of absolutely different ages can get
PTSD, thus, age characteristics did not affect the final result.
They were offered the same conditions for the experiment,
based on an online survey with subsequent analysis of the
results. The participants of the survey were internally dis-
placed persons (IDPs) in the number of 143 respondents who
moved to Pyriatyn, Poltava region, from different cities in
Ukraine. The sample for the second group consisted of resi-
dents of Kyiv, namely teachers and students of the National
University of Life and Environmental Sciences of Ukraine
(NULES) who had remained in the city since the introduc-
tion of martial law.

The survey consisted of three stages:

— identification of anxiety, frustration, aggression, and
rigidity due to the circumstances that have arisen in recent
months in Ukraine (Ilin & Kovalev, 2004);

— determining the dominant coping strategy of the indi-
vidual (Amirkhan, 1990);

— identification of respondents’ self-efficacy, which is
manifested in feelings, thoughts, and actions (Rotter, 1966).

In addition, an analytical comparison of the survey re-
sults with the conclusions of other scholars on the research
problem is made.

The third stage of the research allowed defining the fi-
nal results of the theoretical study and the experiment. The
conclusions of the research work can be used in further

57



58

The psychological ability to perceive the world in conditions of danger

scientific studies of the psychological ability of the individ-
ual to perceive the world in conditions of danger, and for
practical purposes for social organisations supporting the
overcoming of the consequences of destructive mental neo-
plasms in conditions of danger.

Results

The problem of the psychological ability to perceive the
world in conditions of danger has been widely explored for
many years, but the lack of a model for a quick and system-
atic approach to identifying adverse mental consequences
due to traumatic events that caused social frustration and
are associated with the inability to influence their course
has necessitated the definition of aggregate methods for ex-
ploring the components of this phenomenon, which involves
the further purposeful development of positive attitudes and
social adaptation of the individual in conditions of danger.

An important aspect of scientific research is to deter-
mine the mental states of an individual, their inherent cop-
ing strategies, and the level of their self-efficacy in condi-
tions of danger, as if a person has a high level of frustration
for a long time, this results in a disorganised emotional state
and general mental depression. Stressful events and troubles
in a person’s life affect their psyche and trigger the corre-
sponding processes of receiving, interacting, and processing
information, which is reflected in the person’s perception,
thinking, memory, and emotions. Due to the experience
gained, specific mental states are developed that affect hu-
man behaviour, both in everyday life and conditions of dan-
ger (Benuto et al., 2022).

Crisis experiences do not allow for planning one’s future,
and difficult life situations cause it to narrow, perspective to
be lost, and anxiety to develop, which results in aggression
and adverse consequences that affect a person’s ability to
work, and their well-being, and disrupt relationships with

others. Very strong feelings can provoke a sense of rejection,
and adverse factors can not be perceived constructively. And
while stress is primarily tension, the state of frustration be-
gins as anxiety and can further manifest itself through irrita-
tion, hostility, anger, or, on the contrary, a person becomes
passive, lethargic, and apathetic.

Considering the current circumstances in Ukraine,
where a large number of people have been forced to leave
their homes, and based on research conducted in recent
years, it has been suggested that internally displaced people
experience deeper frustration and are slower to adapt to new
conditions than people who have remained in their perma-
nent place of residence.

To identify the psychological ability of a person to use
personal resources in overcoming difficulties in conditions
of danger, and the ability to adapt to new conditions in
stressful situations, a psychodiagnostic toolkit was devel-
oped, which provided for the determination of mental states
of a person in times of danger, the disclosure of coping strat-
egies of their behaviour during stressful everyday life and
the determination of the level of self-efficacy of an individual,
which affects positive social consequences.

The analysis of the results of the first stage of the sur-
vey (regarding anxiety, frustration, aggression, and rigidity)
demonstrates that most respondents in both groups have an
average level of anxiety, which indicates that they experi-
ence emotional discomfort associated with an internal sense
of threat or danger to a person.

An important indicator is the level of frustration. This
indicator is higher in the IDP group, with 50% of respon-
dents having a high level. The average level of frustration
prevails among the respondents of the NULES group (56%).
These results indicate that for the IDP group, mental con-
ditions associated with adverse experiences are more pro-
nounced (Fig. 1).
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Figure 1. Analysis of the results of the study “Self-assessment of mental states”

The study demonstrates that aggression among the par-
ticipants of the experiment is expressed at an average level,
but some participants with a high level find it difficult to
work with people, their aggression is manifested in demon-
strating superiority over others, which results in destructive
consequences of interaction in society. According to the stiff-
ness scale, the IDP group is more flexible to change, with

only 16% having high levels of stiffness. For the NULES
group, this figure reaches 37% and indicates difficulty in
changing planned activities, and unwillingness to change
their views and beliefs.

Human behavioural strategies are developed through-
out life, and since the modern personality has been in ad-
verse conditions and crises in recent years, it is necessary
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to understand that stress management is an integral part of
an individual’s activity designed to maintain and support a
specific balance between the requirements of society and
the resources that correspond to these requirements (Strauss
et. al., 2019). Knowledge of the patterns of mental function-
ing and one’s individual and psychological characteristics is
an important condition for preventing the adverse effects of
stress, dangers and threats in social interaction. The psycho-
logical ability to perceive the world in conditions of dan-
ger reflects the need for a person to think quickly and make

the right decisions in crises and in times of uncertainty. For
some, it is an opportunity to demonstrate their creative lead-
ership position, while for others it is additional stress that
complicates the decision-making process.

The analysis of the results of the second stage of the
questionnaire (study of coping strategies) identified a pro-
nounced active behavioral strategy of problem solving
among the IDP sample (49%), which involves using all per-
sonal resources to find ways and means to solve stressful
situations and problems (Fig. 2).
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Figure 2. Analysis of the results of the survey “Coping Strategies Indicator”, CSI (Amirkhan, 1990)

The strategy of seeking social support involves effective
problem-solving through the support and assistance of soci-
ety or family, friends, and loved ones. The survey demon-
strates that 30% of respondents in the NULES group use
this strategy to overcome difficult life situations, while only
11% of IDPs use this strategy. In addition, the analysis of
the results of the study demonstrated that the two groups
of subjects do not use the avoidance strategy in crises. The
respondents do not try to avoid solving problems and seek
to find a way out of difficult life circumstances and not de-
velop a maladaptive and pseudo-authoritarian state in their
behaviour. However, it is more effective to use all three
copying strategies depending on the situation. It allows an
individual to overcome difficulties on their own, receive
support from society, and avoid facing a traumatic situation
by predicting its adverse consequences.

high self-efficiency
above average
average

below average

low FZS
0

At the last stage of the survey, it was identified that a
low level of self-efficacy brings a person closer to feelings
of helplessness, anxiety, and depression, while a high level
facilitates decision-making and determines their skills and
abilities on the way to achieving a purpose. In difficult life
situations, self-efficacy can increase or decrease motivation
to solve problems (Zlyvkov et al., 2016). The analysis of the
survey results presented that the majority of respondents in
the IDP group (57%) and the NULES group (56%) have a
level of self-efficacy above the average.

The greatest impact on a person’s self-efficacy is success
in solving specific objectives. A high level of self-efficacy con-
tributes to positive social outcomes and is associated with a
person’s mental and somatic health, successful social integra-
tion, and high achievement. Such a level is typical for 28% of
the IDP group and 20% of the NULES group (Figure 3).

B NULES M IDP
Figure 3. Analysis of the results of the “General Self-Efficacy Scale” survey
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The perception of emotional and affective processes can
affect a person’s self-efficacy positively (elation, desire for
action) and adversely (anxiety, fear, constraint). People with
high self-efficacy set higher purposes and achieve them.

The results obtained demonstrate that a person’s psy-
chological resources are determined by their qualities,
contribute to the achievement of significant purposes, are
updated as required, and help to overcome difficult life sit-
uations. The experimental research stage involved testing
the hypothesis, which was partially confirmed. Since the in-
troduction of martial law, internally displaced persons have
been experiencing deeper frustration and anxiety, which are
resolved by using a constructive coping strategy through
active problem-solving behaviour. According to the survey
results, the IDP group has higher self-efficacy scores and
greater plasticity in terms of the necessity to accept changes
in their lives (behavioural changes, search for ways to solve
problems), and thus their adaptive capacity, compared to
respondents who remained in their permanent place of resi-
dence, is greater, which refutes the assumption that the IDP
group is slow to adapt to new conditions.

Discussion

Ukrainian society is going through a difficult time due to the
violation of the country’s integrity, large-scale hostilities,
and the inability to continue working and living a peaceful
life. Many people are forced to leave their stable lives and
adapt to new realities. A significant part of the population ex-
periences fear and anxiety for their own lives and the lives of
their loved ones; traumatic circumstances exacerbate mental
stress on the nervous system, and there is an increase in frus-
tration and maladjustment, both psychological and social.
The body’s protective response to external stimuli is stress,
which manifests itself on the physical, mental and emotional
levels and allows adaptation to the necessary changes. One
of the signs that allow surviving traumatic circumstances is
psychological resilience, which determines the ability of the
psyche to recover from tragedies, problematic situations, and
stress. Awareness of one’s own needs and emotions allows a
person to be psychologically resilient and develop conscious
behaviour and appropriate responses to traumatic events.

Comparing the results of the study with those con-
ducted in early April 2022 by the Sociological Group
“Rating” (2022) demonstrates that anxiety and frustration
among Ukrainians have not decreased, but adaptive capabil-
ities have increased. The necessary external resources were
designed to support society and develop social ties for citi-
zens, and internal resources were accumulated to enrich a
person’s potential, skills, and ability to perceive the world in
a dangerous environment.

The search for ways to overcome difficult and adverse
life circumstances involves using specific coping strategies.
Coping, as an individual way of dealing with a particular
situation, is an attempt to overcome internal and external
demands that a person experiences as stress or tension,
and that exceed their adaptive resources (Voitsekhovska &
Zakalyk, 2016). An analysis of psychological research has
demonstrated that there are several classifications of coping
strategies. Ya.Ye. Liashyn (2017) divide coping strategies
into two types, based on the emotionally oriented and prob-
lem-oriented approach, where the first one covers certain ac-
tions and thoughts of a person designed to reduce the impact
of a stressful situation on the psyche of an individual, and

the second one is designed to try to improve ties with soci-
ety. In addition, coping strategies can be considered general
behavioural and socially oriented (Vagni et al., 2022). Cop-
ing strategies are divided into three groups, which include
an active-cognitive strategy, where a person assesses the sit-
uation in general, an active-behavioural strategy designed
to solve the immediate problem situation, and an avoidance
strategy which involves avoiding confrontation with a cri-
sis. The review of scientific works confirms that coping is a
lever of a person’s behaviour, emotions, and life orientation
in conditions of danger. Behavioural strategies are dynamic
and can change depending on different situations, and the
combination of all coping strategies in one’s behaviour al-
lows a person to effectively overcome difficulties, predict
consequences, and maintain connections in society. Coping
strategies are almost a conscious effort to constructively
cope with a traumatic situation (Liashyn, 2017).

The ability of a person to withstand difficult life circum-
stances and problematic situations is ensured by resilience,
which is based on a system of beliefs and attitudes that are
designed and developed throughout life. Therewith, this
ability reflects a person’s resources, both as qualities and
attitudes, and as a state and a means to achieve a purpose, as
an individual’s inner power, which is necessary for construc-
tive problem-solving. The scientific works of A.A. Derkach
(2006) trace the course of exploring human resources, which
are characterised as mental states, abilities and personal
qualities that can ensure the optimisation and efficiency
of their activities. The researcher defined such phenomena
as a psycho-technology of self-regulation and self-manage-
ment of one’s activities as a person. I. Rybkin (2005) refers
to personal resources as emotional balance, leadership, high
self-esteem, responsibility, psychological flexibility, pur-
posefulness, and adaptability. V.N. Markov (2004) defines
resources as an integral system that is constantly evolving
and updating. Psychological resources can be divided into
external resources that provide social support, specific sta-
tuses and roles in society, and internal resources that are
characterised by the individual’s potential, skills, and na-
ture, i.e. those qualities helping a person from within. How-
ever, psychological resources are closely related, and when
some external resources are destroyed, internal resources
are gradually lost, i.e., stable external resources provide re-
liable support for internal resources, provided that internal
resources have already been developed.

For Ukrainian society, the present reflects the impossi-
bility of continuing a sustainable life, and more and more
frequently, modern people are in unpredictable life circum-
stances. The behaviour of people in some situations reflects
their inner nature when aggression can become destruc-
tive. Frustration is one of the leading causes of aggressive
behaviour, and each person experiences frustrating events
differently. Internal sources of frustration are related to
feelings of disappointment, contradictory purposes of the
individual, and feelings of self-doubt and fear of different
types of social situations. External sources of frustration are
associated with physical obstacles to achieving purposes and
a sense of wasting time (Hasanova, 2022). An analysis of
psychological literature has identified that the behaviour of
a frustrated person eventually becomes apathetic and irrita-
ble, and the person feels the need for protection and personal
safety. Frustration is a severe emotionally negative and tense
mental state of a person, which is preceded by the inability



to satisfy important personal needs due to the lack of means
of influencing external factors. The state of frustration can
be a particular incentive to change or improve one’s life-
style (Krahe, 2020). Adverse changes in personality and be-
haviour can occur due to prolonged exposure to frustration,
therefore, it is important to develop emotional resilience.

Psychological resilience determines a person’s ability
to cope with crisis circumstances, trauma, tragedies, and
sources of stress. The more resilient a person’s psyche is,
the better they overcome difficulties and recover faster from
adverse situations. Under the influence of unfavourable fac-
tors, changes occur in the human body (on the physical, emo-
tional, and psychological levels), where the mental state of
an individual is an extremely sensitive indicator of change.
Human stress resilience in the social and psychological con-
text is considered as an individual’s ability to adapt to so-
ciety, maintain relationships, performance, and health, and
achieve purposes (Benuto et al., 2022). Increasing a person’s
stress resistance or preserving it is associated with the search
for resources helping to overcome the adverse effects of
stressful situations (Carroll, 1992).

Social and psychosocial support plays an important role
in stress resilience, acting as a buffer between immediate
stress and its adverse effects. Stress as a physiological reac-
tion of a person mobilises the body’s reserves and prepares
a person for struggle, escape or other physical activity. Psy-
chological signs of stress include slower mental operations,
weakened memory, decreased attention and sensitivity, and
inhibited decision-making (Strauss et al., 2019). The adverse
effects of long-term stress, or due to the lack of necessary
personal resources, can be various mental disorders, such as
depression, panic disorder, social and other phobias, eating
disorders, obsessive-compulsive disorder, and generalised
anxiety disorder and post-traumatic stress disorder (Burda,
2019). It is extremely important to understand and know
the patterns of your psyche and individual characteristics,
which helps you cope with traumatic situations and if you
cannot help yourself, to consult a psychotherapist in time.
Every day, the number of people in Ukraine who need psy-
chological help is growing, and the issue of timely access to
and receipt of substantial support from a psychologist is be-
coming more and more important, especially for those cate-
gories of people who have been in situations of acute stress
over the past few months since the introduction of martial
law. A person who has been in dangerous situations that
threatened their life or the lives of their family, friends, or
acquaintances can develop feelings of guilt, sleep disorders,
nightmares, and flashbacks of traumatic circumstances. If at-
tempts to cope with these symptoms on their own are futile,
this can increase conflict, exacerbate or lead to psychoso-
matic disorders, alcoholism, and in extreme episodes, even
suicide (Ota et al., 2020). The empirical study demonstrates
that among the participants in the experiment, most respon-
dents in both samples have an average level of aggression,
but for 53 participants with a high level of aggression, it
can be destructive in social interaction, indicate a deeply
frustrating event, and interfere with adaptation, both psy-
chologically and socially.

Resilience to environmental conditions, and the level
and result of adaptation to them are the aggregate properties
of human psychological adaptation. Acceptance of respon-
sibility and confidence in one’s ability to influence events
are significant factors in overcoming difficulties (Horswill &
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Carleton, 2021). W. Frankl (2020) notes that when a person
understands the purposes and meaning of life, resilience to
the impact of traumatic circumstances increases.

The military conflict on the territory of Ukraine is forc-
ing citizens to continuously adapt to social changes, look
for new approaches to adaptation in the face of danger, and
adjust to the consequences of traumatic events. Adaptabil-
ity is manifested in emotional states, balance, mental and
emotional stability, lack of a sense of threat and confidence
in one’s actions, appropriate self-esteem, responsibility, and
the ability to overcome obstacles. The effectiveness of a per-
son’s adaptation depends on the individual’s perception of
themselves and their social connections. Psychological adap-
tation is a continuous process characterised by the interac-
tion between the individual and the environment.

Socio-psychological adaptation is a complex process that
unites a person and their environment in a new system that in-
volves mutual bilateral changes. Social adaptation for an indi-
vidual is associated with the process of socialisation (cultural
provisions, values, behavioural provisions), and for society, it
is reflected in the regulation of social relations and their institu-
tionalisation of suicide (Ota et al., 2020). The real potential for
effective adaptation is established by human resources, which
help individuals to overcome adverse external factors and
adapt to them using psychological and life resilience, self-effi-
cacy, mutual assistance, social support, and mobility.

Self-efficacy plays an important role in solving prob-
lems, and it develops throughout a person’s life along with
the experience gained, new skills and knowledge. Emotional
states, body reactions, and high levels of stress affect a per-
son’s sense of their abilities. However, professional psycho-
logical assistance to victims of war should be available in
any case (Barbui et al., 2022).

The pilot research is limited to two territorial communi-
ties. The prospect of further experimental studies throughout
the country will provide a broader understanding of the prob-
lem of a person’s psychological ability to perceive the world
in conditions of danger and will contribute to finding ways to
effectively overcome the consequences of destructive mental
disorders that have emerged as a result of traumatic events.

Conclusions

The conducted scientific research on the problem demon-
strates that the implementation of any activity requires a
person to master specific means and readiness for their suc-
cessful use through the acquired life experience, specific
skills and abilities that depend on the conscious desire of a
person to establish and develop them.

The experimental research stage involved testing the hy-
pothesis, which was partially confirmed. The results of the
experiment confirm that respondents in the IDP group expe-
rience deeper frustration and anxiety. However, this group
proved to be more flexible in accepting changes in their lives.
Participants use a constructive coping strategy through active
problem-solving behaviour, and their self-efficacy scores are
higher compared to the NULES group, which means that their
adaptive capacity resources are greater, refuting the assump-
tion that the IDP group is slow to adapt to new conditions.

The prospect of further careful research into the
psychological ability of an individual to perceive the world
in conditions of danger will contribute to the search for ways
to effectively overcome the consequences of mental disor-
ders that have emerged during difficult life circumstances.
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The psychological ability to perceive the world in conditions of danger

Surveying within the framework of this problem, which will  development of a person’s psychological ability to use personal
include most of the society in the country and abroad, will  resources to overcome difficulties in conditions of danger, and
allow for a more precise understanding of the processes of  skills of adaptation and adaptation to new living conditions.
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Yu. V. Tsurkan-Saifulina

McuxonoriuHe BMiHHA CNpPUMMaTH CBIT B yMOBaxX Hebe3neku

IOnia BacuniBHa LlypkaH-CalidyniHa

AOKTOp HOpMAMYHKUX Hayk, npodecop. ORCID: https://orcid.org/0000-0003-3125-4655.
UepHiBeUbKWUI KOPUANYHUIA iHCTUTYT HalioHaAbHOro yHiBepcuteTy «OAECbKa tOPUAMYHA aKaAeMist,
58000, ByA. CkoBopoaK, 7, M. YepHiBuj, YkpaiHa

AHoTaInisa. AKTyaJIbHiCTb JOCJTiIXKEeHHS BU3HAaUeHa eTalloM aKTUBHUX 3MiH Cy4acHOT'O CBiTY B yMOBaX BCECBiTHHOI MaHAeMIl
KOpPOHaBipycCy B OCTaHHi POKH, a AJ1A YKPaiHChKOTO CYCIIiJIbCTBA, BBEJIEHHS BOEHHOTO CTaHy Yepe3 arpeciio CyciIHbol KpaiHu,
YHACJIiJOK AKOI yKpaTHIli epexXrnBaloTh BifuyTTs Hebe3eku Ta HeBU3HaYeHOro MalibyTHbOro, hiHaHCOBY HecTabiJIbHICTh
Yy BaXXKO KOHTPOJIbOBAHUX XUTTEBUX 00CTAaBUHAX, L0 BIUIMBAIOTh HA OCOOMCTICHUI PO3BUTOK JIIOAWHU. Y 3B’A3KY 3 IIUM
MeTa JaHOol HayKOBO-JOCJiJHOI poOOTH MOJIATaEe y BU3HAUEHHI Ta PO3KPUTTI ICUXOJIOTiYHOTO BMiHHA JIIOAVHU 3adiATH
0ocoOHCTiCHI pecypcu B IOJOJIaHHI TPYAHOIIIB B yMOBax HeOesNeKku, afanTyBaTucA, GOpPMyBaTU MO3UTHBHI HacTpoil
Ta HABUYKU I/l YaC CTPECOBUX Ta KPU30BUX CHUTyaIlill. T€OPETHMKO-MEeTOOJIOTiYHA OCHOBA AOCJIiIKEHHS 3yMOBJIEHA
y3arajibHeHHsAM 0araTopiqYHOro [OCBily BMBUYEHHS IICUXOJIOTIYHUX CTaHiB JIIOOVHU, a came ¢pycTpalii ocobucTocTi B
yMoBax Hebe3IeKku Ta MOXJIMBOCTEl ajjanTaliil 0 CbOro/IHIilIHIX YMOB XUTTsA. BaxxyiMBUM iHTpyMeHTOM BUBUYEHHs TEMU
CTaJl0 ONUTYBaHH:A, [IpOBefleHe cepe]l BHYTPIIIHbO INepeMillleHUX oci6 Ta JiofAel, AKi He 3aJIUIINJIN CBOIX JOMIBOK B
yMOBax BillHU. Y CTaTTi IpeACTaBJIeHO pe3yjbTaTH, AKi BiqoOpaxaloTh YaCTKOBY alllepIieNlliio y 3B’A3Ky 3 i30JIb0BaHIiCTIO
JIIoAel y momepedHi pOKM 4epe3 HMaHAeMilo i, AK HacJiJoK, BAAJIUN KOHCTPYKTHMBHUM JOCBi[ BUXOAY 3 HOBOI KpU3W,
MPUCTOCOBAHICTh iHAVBiAAa Ta MparHeHHsA nepeMaraTy 06CTaBUHU 1 TeHepYBaTU CBiJOMY MOBEJiHKY B Iepio]] HeGe3neKu.
OTpuMaHi pe3yJibTaT MOXHA BUKOPHCTATHU B MOJAJIBIINX HAYKOBUX JOCIiMKeHHAX MPOOJIeMHU ICUXOJIOTiYHOTO BMiHHS
0COOHCTOCTI CIpUIMIMATH CBIiT B yMoBax Hebe3leKH, a TaKOX B MPAaKTUYHUX LiJIAX JIA cOLiaJIbHUX OpraHizaljiii, o
JI0OIIoMaraoThb A0JIATU HaCJiKA AeCTPYKTHUBHUX IICUXiYHUX CTaHiB B yMoBax Hebe3neKu

Kitr04oBi cJjioBa: OCOOHMCTICHI pecypcu JIIOAWHU, KUTTEBI HABUYKH, MCUXOJIOTiYHI YMOBU CHPUHMHATTSA HebGe3mekw,
dpycrpauis, GopMyBaHHs MO3UTUBHUX HACTPOIB, COI[iaIbHA a[aMTallis B YMOBaX HeGe3neKu
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Abstract. The relevance of the study is conditioned upon the necessity of wider implementation of sentences alternative to
imprisonment. It is largely connected to the international commitments that Ukraine has made in the process of European
integration. The purpose of the study is to determine the economic and psychological conditions for the functioning of
the legal institution of probation. The research uses dialectical, comparative legal, systemic, Aristotelian, structural and
functional methods. The research defines the concept of probation as a system of supervisory and social and educational
measures for convicts who have been sentenced to a non-custodial criminal sentence. The author presents the stages of
implementation of the probation institute in Ukraine and explains the essence of probation, its types and functions. The
author identifies the socio-psychological advantages of such an institution and substantiates the economic feasibility of
probation supervision as compared to other punishments. It is established that the introduction of this institution provides
several benefits for the State, society and the offender. The author outlines the benefits for the state in terms of reducing
the number of prisoners; reducing the crime rate; compliance with international standards; and economic benefits. The
benefits to society are identified, which include the fair administration of justice and the protection of the community
from recidivism. In addition, attention is devoted to the benefits for the offender, namely, the opportunity to change
without being imprisoned, preservation of human relations, housing and work. It is substantiated that in the current
circumstances, the introduction of probation supervision is a necessity conditioned upon economic expediency and the
possibility of administering justice more humanely. The results of the research can be used for implementation in the area
of regulation, and for writing monographs, scientific researches, dissertations, drafting abstracts, and preparing reports at
scientific conferences
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Introduction

The birth of the institution of probation in the 19" century
was caused by social and cultural prerequisites based on the
ideas of humanism. The ground for this was the thesis that
prisons are unable to release criminals as full-fledged mem-
bers of society from penitentiary institutions. The ground
for this were the theses that prisons are unable to release
criminals as full-fledged members of society from peniten-
tiary institutions.

The term “probation” is not new in the legal field (trans-
lated from Latin, — “to put under supervision” or “to test”).
However, as a scientific concept, the treatment of criminals
is a relatively new phenomenon.

Suggested Citation

Most countries in the world nowadays are moving from
a well-established list of sanctions to a set of measures to
influence the offender. These are by no means included in the
concept of “punishment”, but rather a system of specific penal-
ties, restrictions, conditions, obligations and duties. It is a tran-
sitional process from “execution of punishment” to “manage-
ment (governance) of the application of punishment”.

Probation is a system of social, educational and super-
visory measures implemented by a court decision and ac-
cording to the law on the application of specific types of
non-custodial criminal penalties to convicted persons (Law
of Ukraine “On Probation”, 2015). The purpose of probation
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can be defined as the correction of convicts, prevention of
recidivism of criminal offences by offenders, and provision
of the court with characteristics of persons accused of crimi-
nal offences to determine a specific measure of responsibility
for each person. It, in turn, establishes the conditions for the
safety and security of society.

The relevance of the study is the necessity of scientific
analysis of the legal foundation for probation in reforming
the public administration system and increasing the effec-
tiveness of combating crime. In Ukraine, the wider use of
probation is caused by difficult economic conditions, which
are particularly acute during the period of military operations.

Several scholars have devoted their works to the devel-
opment of the criminal-executive and administrative-legal
principles of probation, and political and economic support
of the activities of public authorities. I.G. Bogatyrev (2005)
was one of the first in Ukraine to substantiate the essence of
the concept of “criminal punishments not involving depri-
vation of liberty”, proposed periodisation and classification
of such punishments in Ukraine, analysed current problems
in this area and suggested ways to solve them. V.M. Dremin
(2007) reviewed the foreign and international experience of
the probation institute, focusing in particular on the specific
features of the functioning of the Inner London probation
service, and suggested adopting the successful practice of
Western countries to improve the Ukrainian criminal justice
system. S.F. Denisov (2010) raised the problem of proba-
tion in connection with the practice of preventing youth
crime. The researcher examined the key areas of prevention
of youth criminogenic behaviour in the European Union
and suggested ways to use foreign experience in Ukraine.
L.S. Alekseev (2015) analysed the main provisions of the Law
of Ukraine “On Probation” (2015), in particular, noted the
importance of such an innovation as an independent social
study of the accused, which is designed to determine the risk
of re-committing a crime and the possibility of correction
without imprisonment.

The issue of probation is considered in detail in the
works of Ukrainian researcher D.V. Yagunov (2007; 2011),
in particular, in his work “Probation service: Concept, prin-
ciples of activity, organisational structure” the principles of
the probation service are considered. V.O. Merkulova and
O.A. Gritenko (2019) defined the concept of the category
“probation”. S.V. Siomin (2014) analysed the issues of the
State Penitentiary Service of Ukraine and considered the
European Probation Rules in the context of the moderni-
sation of the Ukrainian penitentiary system; S.I. Simakova
and O.H. Melnyk (2019) explored probation as a mecha-
nism of international experience in working with offenders;
R. Basenko et al. (2021) devoted the research to the coverage
of theoretical and practical aspects of the development of
the probation institute in the Ukrainian and European le-
gal and socio-cultural space; N. Perepichka (2019) identified
areas for improving the legislation governing the probation
institution in Ukraine.

However, although some problems of the probation in-
stitute have already been the subject of scientific research,
there has been no comprehensive study of the economic and
psychological aspects of legal support for probation.

The purpose of the research is to determine the economic
and psychological aspects of legal support for probation.
According to the defined purpose, the following tasks have
been set: to determine the stages of implementation of the
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probation institute in Ukraine; to identify the essence of proba-
tion, its types and functions; to identify the social and psycho-
logical benefits of this institute; to substantiate the economic
feasibility of probation in comparison with other punishments.

Materials and Methods

The methodological foundation of the research was general
scientific and special methods.

The dialectical method of cognition is the methodolog-
ical foundation of the research. Through it, the problems of
probation are analysed in their interconnection and inter-
dependence, integrity, dynamics and comprehensiveness.
Using the comparative legal method was determined by the
nature and scope of the subject of the research. It was used
to compare the analysis of Ukraine’s previous and current
experience in the functioning and organisation of the pro-
bation institution. The systematic method was used to ex-
plore the components of probation, and to identify the mutual
influences and interrelationships of the types of probation
procedures on the offender. The author uses historical and
legal methods to analyse the evolution of the probation in-
stitution and trends in legal regulation. The author uses the
Aristotelian method to define the main concepts in this area of
relations (probation, pre-trial probation, post-trial probation,
and probation programme). The structural-functional method
was used to determine the role and place of the probation ser-
vice in the mechanism of bringing offenders to justice.

Results and Discussion

The emergence of probation in the 19" century was caused
by specific social and cultural preconditions of historical
development. During this period, European states began to
introduce quite new institutions for the 19" century, such as
suspended sentences and supervised release (O’Brien, 1998).
At the beginning of the 20" century, two main forms of pro-
bation were established in the legislation: Anglo-American
and Franco-Belgian. The common and distinctive features
of these forms of probation were determined by the types
of the historical development of the national law of the
state. Currently, probation is introduced in the legislation
of the vast majority of countries around the world that are
interested in reintegrating convicts into society (Albrecht
& van Kalmthout, 2002). As research by foreign scholars
demonstrates, the criminogenic impact of prisons on the fi-
nancial and social side raises doubts about using prisons as a
means of rehabilitation (Wodahl et al., 2015).

Reforms in the penitentiary sector began to be based on
the ideas of humanism. It was based on the thesis that pris-
ons are unable to release criminals as full-fledged members
of society from penitentiary institutions. The ground for this
were the theses that prisons are unable to release criminals
as full-fledged members of society from penitentiary institu-
tions. Due to the inability to solve the main task of criminal
punishment, which is the correction and social rehabilita-
tion of offenders, and the general increase in the number
of prisoners, criminal policy has been heavily criticised by
international institutions.

An important incentive for the introduction of probation
was the approximation of Ukrainian justice to international
standards, and the introduction of a new system of criminal
law measures inherent in a democratic society.

Thus, when deciding on the application of the proba-
tion procedure, Polish legislators obliged judges to adhere
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to the principle of proportionality, which involves consid-
eration of the circumstances of the offence, and the charac-
teristics of the perpetrator. This individualises the probation
programme (Pietryka & Ploszka, 2015). The probation pro-
gramme in the Republic of Latvia is implemented in specific
target groups. However, there are exceptional cases of ap-
plying for the programme on an individual basis (Latvian
Valsts probacijas dienesta..., 2020).

Probation is a system of supervision and social and edu-
cational measures. Such measures should be applied accord-
ing to the law. The ground for such application is a court
decision. For convicts sentenced to a non-custodial crimi-
nal sentence, approximation to international standards of
Ukrainian justice was a prerequisite for the establishment of
the probation institution. It, in turn, resulted in the introduc-
tion of a new democratic system of criminal law measures.

The probation service has become the institution that
implements alternative non-custodial sentences and imple-
ments probation supervision (Driomin, 2007). Such super-
vision involves behavioural control and the implementation
of a social and individual psychological assistance plan. The
probation service applies educational and preventive mea-
sures based on an assessment of the offender’s requirements
and the risk of reoffending. In addition, the probation officer
conducts preventive and educational work.

The functional purpose of the probation service is to
support the execution of non-custodial sentences, apply ed-
ucational measures to convicts, and assist in the social re-
habilitation of persons serving these sentences and those
released on parole or under an act of pardon or amnesty.

The initial stage of reforming the penal system in Ukraine
was the introduction of alternative sentences to imprison-
ment. In addition, the adoption of the Law of Ukraine “On
Probation” on February 5, 2015, was crucial. The purpose
of this law is to regulate activities related to the application
of probation in Ukraine as a system of social, educational
and supervisory measures for persons who are brought to
criminal responsibility and those who are already serving a
criminal sentence by a court decision (Law of Ukraine “On
Probation”, 2015). This law provided for the establishment
of a probation service with all effective functions.

The introduction of probation bodies occurred through
the reorganisation of the Criminal Executive Inspectorate,
which ensured the execution of non-custodial sentences
within the State Penitentiary Service of Ukraine. It allowed
for a significant reduction in the cost of establishing the pro-
bation body, as the staff and material resources of the crimi-
nal executive inspection were available. In countries such as
Canada, Sweden, Georgia, Norway, and Denmark, probation
agencies, like in Ukraine, are part of the penitentiary ser-
vice, while retaining a specific autonomy (Denisov, 2010).

According to the adopted law, the list of powers of the
probation service was significantly expanded compared to
the functions performed by the criminal executive inspec-
tion. Thus, according to the Law of Ukraine “On Probation”,
probation should perform the following functions: to execute
punishment in the form of deprivation of the right to engage
in specific activities or hold relevant positions, correctional
and community service; to monitor the behaviour of persons
released from serving a sentence with probation; to monitor
the behaviour of women with children under the age of
three and pregnant women released from serving a sentence;
to prepare a pre-trial report on the accused; to execute some

punishments not related to deprivation of liberty; to perform
social and educational work with convicts; to send persons
sentenced to restriction of liberty to correctional centers to
serve their sentences; to implement a probation programme
for persons released from serving a sentence on probation; to
conduct measures to prepare for the release of a person serv-
ing a sentence of imprisonment for a fixed term or restriction
of liberty; to implement other measures designed to reform
convicts and prevent them from committing recidivism (Law
of Ukraine “On Probation”, 2015).

According to the legislation, the Criminal Executive In-
spectorate for penalties alternative to imprisonment (correc-
tional labour, community service, prohibition to hold spe-
cific positions and engage in some activities, release from
punishment with probation) performed mainly a control
function (Bohatyrov, 2005). As for individual preventive
work, it was the responsibility of units of the internal affairs
bodies, while social work was performed voluntarily by so-
cial policy bodies.

Currently, the probation service implements alternative
sentences not involving imprisonment and conducts proba-
tion supervision, which includes behavioural control and a
plan for individual psychological and social assistance, ed-
ucational and preventive measures based on an assessment
of the risk of recidivism and the needs of the offender. A
probation officer, not an internal affairs body, performs ed-
ucational and preventive work.

The current model of probation in Ukraine provides for
the following types of probation: pre-trial, which is imple-
mented during court proceedings; supervisory, which is im-
plemented in the process of executing a sentencing alterna-
tive to imprisonment; penitentiary, which is applied during
the period of preparation for the release of persons sen-
tenced to imprisonment for a specific term (Law of Ukraine
“On Probation”, 2015).

Before the introduction of probation, the identity of the
offender during the court investigation and after the sen-
tence was passed was explored mainly for control and iden-
tification purposes. The personal needs and problems of the
person who caused the criminal offence were not explored,
and accordingly, no assistance was provided to resolve these
issues (Yanchuk & Novokhatnia, 2019).

This problem is intended to be solved by pre-trial pro-
bation, which provides the court with organised information
that describes the offender (Demura, 2019). It is done to al-
low the court to decide on the extent of the person’s liability.

The law allows for the involvement of volunteers in su-
pervised probation to supervise convicts and conduct social
and educational work with them. A probation volunteer can
be an individual who has reached the age of eighteen and
is authorised by the probation authority to perform specific
tasks related to probation on a voluntary and free-of-charge
basis. The convicts with whom volunteers are involved have
the right to choose the forms of volunteer assistance in the
field of probation and to demand the replacement of the vol-
unteer assigned to them (Order of the Ministry of Justice of
Ukraine No. 98/5..., 2017).

It is important that, by the court decision, probation
programmes with psycho-correctional content (e.g., over-
coming bad habits, aggressive behaviour, psychological
problems) or social rehabilitation programmes (acquiring
positive social skills) are applied to a person released from
serving a sentence with probation.



The task of probation programmes is to implement a set
of measures necessary to correct the social behaviour of pro-
bationers (or its manifestations) and to develop socially fa-
vourable personality changes that can be objectively verified
(Resolution of the Cabinet of Ministers of Ukraine No. 24...,
2017).

Probation should be designed for prevention, accord-
ing to human rights activists, and people in prison should
be taught to defend their rights by appealing to government
agencies, rather than the way it frequently happens: through
mass protests, self-injury, and hunger strikes (Furman, 2016).

In addition, probation officers perform their activities
in closed institutions. They implement measures to prepare
convicts for release, coordinating these measures with pro-
bation units at the place of residence of the convict after
release or at the location of social adaptation institutions for
released prisoners. In this way, a system of effective social
support for released prisoners is being developed, starting
with prisons (Aleksieiev, 2015).

According to its functional purpose, the probation ser-
vice should apply educational measures to convicts, provide
support for the execution of non-custodial sentences, and
assist in the social rehabilitation of persons serving these
sentences, and those released on parole or under an act of
pardon or amnesty.

The main purpose of the post-trial area is to prevent re-
peat criminal offences, facilitate the offender’s reintegration
into society, and protect society.

One of the main activities of law enforcement agencies is
to prevent recidivism. Recidivism is an indicator of the real
inefficiency of the correctional system. In addition, they ex-
press growing distrust of it and, unfortunately, new victims.

An effective probation service can reduce recidivism
and, as a result, significantly protect society. Thus, the main
vector of work with offenders should be the introduction of
a resocialisation policy of the correctional system.

The advantage of probation is manifested both in the
humanity of the justice system and in its socio-economic fea-
sibility. Thus, if the offender remains in society, the possibil-
ities of their actual correction increase, the necessary social
ties are preserved (establishment of a family unit), work is
maintained (compensation for victims, development of the
country’s economy), and the adverse influence of other con-
victs in prisons is prevented (preservation of law and order).

Probation is an alternative to imprisonment. It estab-
lishes the preconditions for unloading prisons and saving
money on the maintenance of offenders. Probation is possi-
ble during the trial, and after the sentence is passed, which is
applied without isolation from society. It provides for moni-
toring the performance of duties imposed by the court. Spe-
cialists work with probationers to psychologically prepare
them for a life where they do not have to commit offences.
Such specialists should comprehensively analyse the needs
of offenders, their problems, apply certain means of moti-
vational influence to each offender, closely monitor changes
and the person’s condition, and promote change. It is a very
complex system of changing the offender’s worldview and
reorienting their values.

In addition, a person who has committed an offence has
the opportunity to change both external circumstances, such
as the meaning and purpose of their life, and internal beliefs,
all internal components, namely everything that is the core
of their personality, their inner world.

V. O. Levchenko et al.

From an economic standpoint, the budgetary burden
of probation is less costly for the state than the mainte-
nance of penitentiary institutions (staff, infrastructure, and
maintenance of prisoners). An example is Finland, Sweden,
Romania and Estonia, where the cost of organising probation
per person is ten to eleven times less than the cost per pris-
oner (Aleksieiev, 2015). Thus, it is not difficult to calculate
the benefits, considering that in European countries, only
a quarter of the total number of offenders are imprisoned,
while the rest are on probation. The appropriateness of pro-
bation is evident in the ratio of staff to offenders: while staff
and prisoners are almost equal, the ratio of probation staff to
offenders is twenty times higher.

Crucially, as a result of probation, a decent, full-fledged
person returns to society, working, paying taxes, not violat-
ing the law, and starting a family. In addition, this system is
more cost-effective compared to the huge costs of providing
for each offender’s imprisonment.

The main purpose of probation is to protect society, pre-
vent repeat criminal offences, and reintegrate offenders into
social life (Telefanko, 2018).

It is both the humanity of the justice system and the
socio-economic feasibility of probation that demonstrate the
benefits of probation. Thus, if the offender is left in society,
the necessary social ties (family, friendships) remain, and
the possibility of their real correction increases. Having a
job provides an opportunity to compensate victims. In addi-
tion, the prevention of adverse influence in prisons and the
unlawful influence of other convicts should be considered.

If examining the institution of probation from the eco-
nomic standpoint, the budgetary burden for the state of these
bodies is less costly than the maintenance of prisons. The ratio
of the number of staff to offenders demonstrates the feasibility
of probation. In prisons, the number of staff and prisoners is
almost the same. In the case of the ratio of probation staff to
offenders, the number of offenders exceeds twenty times.

In current conditions, the implementation of probation
is a necessity. This institution is an economic advantage for
society, as it is less costly to maintain than penitentiary in-
stitutions. In addition, a significant possibility of preventing
the recurrence of criminal offences is identified, and a moral
component is added, which allows for achieving the purpose
of criminal policy by more humane means. The introduction
of the probation institution was the result of the launch of a
new system of criminal law measures inherent in a democratic
society. In addition, this process is connected with the approx-
imation of Ukrainian justice to international standards. Cur-
rently, in Ukraine, as in many countries around the world,
there are non-custodial penalties for those who have commit-
ted offences that do not pose a threat to human life and health.

Conclusions

Probation is a system of social, educational and supervisory
measures. These measures must be applied according to the
law based on a court decision. Probation can be introduced
for convicts who have been sentenced to criminal punish-
ment, but it is not associated with imprisonment.

The essence of probation is to establish supervision over
the convicted person, who is subject to specific obligations
and restrictions: to visit probation centres, meet periodically
with a supervising officer, participate in certain activities,
adhere to law-abiding behaviour, etc., but without isolation
from society.
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According to the authors, the activities of the probation
institution should reflect a humane approach and the neces-
sary support for the person who has committed a mistake rather
than formal monitoring and supervision of such a person.

The probation service should be considered as a body
that performs specific functions to encourage offenders to
transform into law-abiding members of society, to imple-
ment supervision and effective control over such persons
to reduce recidivism, and to develop skills that encourage
offenders to maintain a positive lifestyle and social reinte-
gration or integration.

Thus, the necessity of implementing probation in the
current conditions is determined by the economic advan-
tage for society, a significant opportunity to prevent the

recurrence of criminal offences and, in addition, the moral
component, which allows achieving the purpose of criminal
policy by the most humane means.

Thus, in Ukraine, the probation institution is an effec-
tive mechanism with high-quality performance indicators.
However, its improvement remains an urgent issue. It can be
implemented through further improvement of the existing
types of probation, regulation of the concept of post-peni-
tentiary adaptation in the current legislation and implemen-
tation of positive international experience. The areas of such
improvement can include borrowing from the experience of
the Republic of Latvia in conducting collective probation
measures or the Republic of Poland in implementing the
principle of proportionality in the application of probation.
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AHoTanisa. AKTyaJbHICTh [AOCHTi[XKEHHsA 3yMOBJIEHAa HeOOXiJHICTIO IIMPIIOrO BIPOBAKEHHsA BHUAIB IOKapaHb,
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Ha cebe YkpaiHa B mpoleci eBpomnelicbkoi iHTerparii. Meta AOCIiXKeHHSA — BU3HAYUTH €KOHOMiYHi Ta ICHUXOJIOTiuHi
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3anpoBaJKEHHA Ifi€l iHCTUTYLil Hajae HU3KY INepeBar JiA AepXaBH, CyCHiJIbCTBA Ta MpaBONOpyHHHKA. OKpecjieHO
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Ha HayKOBUX KOH(QepeHI[ifax
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Abstract. Military aggression has caused many adverse consequences in various spheres of Ukrainian society, including
significant losses in the economy. In such circumstances, it is relevant to calculate financial losses to determine the
necessary amount of aid and investment for post-war economic recovery. The purpose of the research is to assess the
impact of the war on the dynamics of key economic indicators and to calculate the financial losses of the state. To
achieve this purpose, the research makes a forecast assessment of macroeconomic indicators. To determine the level of
GDP decline, the forecasts of the International Monetary Fund, the World Bank, and the Ukrainian government were
considered. The assessment of the expected level of decline is based on the regional structure of GDP production. The
losses were estimated as the difference between the “pre-war” level of the indicator and the projected values of the
indicators obtained after considering the impact of the war. It is established that military aggression is the reason for the
reduction in the volume of GDP produced, which in the future will significantly reduce tax revenues, consolidated budget
revenues, and the number of financial resources redistributed by the state. The author notes that among the consequences
of war are direct losses (those that can be estimated in monetary terms) and indirect losses (lost opportunities that cannot
be expressed in monetary terms). The author outlines the consequences of the war in the future. It is determined that
the cause of long-term adverse effects is an increase in the level of public debt, depreciation of the national currency,
reduction of gold and foreign exchange reserves, and outflow of foreign direct investment. The results of the study are
intended to be used by public authorities, financial policymakers, academics, and potential investors. In addition, they can
serve as a foundation for determining the number of reparations that Ukraine will claim after the war is over
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Introduction

The current realities of the Ukrainian economy are associated
with numerous challenges and threats. Winning a war re-
quires a lot of effort and resources, including financial ones.
For a successful post-war recovery, it is necessary to assess
the losses incurred at the present stage. Such an assessment
will allow focusing efforts on priority requirements and re-
distributing financial resources.

There are many various methods of assessing losses
from the war in the world: assessment of local economic
losses, assessment of real GDP decline, and assessment of
potential economic losses. However, these techniques are
used after the end of hostilities. This research provides a
preliminary assessment of Ukraine’s financial losses from
military aggression. International institutions and the
Ukrainian government are focusing their attention on the
decline in GDP. However, this approach is wrong, as the
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impact of the war is complex, and the resulting adverse
effect is synergistic. The impact of the war is further mani-
fested in a decline in foreign direct investment, a loosening
of the “inflationary flywheel”, job losses, and a deteriorat-
ing business environment.

The years of independence have been years of crises and
trials for Ukraine. During this period, Ukraine failed to reach
the level of economic development as of 1990:

— GDP in comparable prices decreased by almost 1.5
times, and the level of GDP per capita in 2021 is only 78.5%
of the 1990 level;

— the share of industry in the economic structure has
almost halved, while the service sector has grown;

— the structure of exports in recent years has been domi-
nated by agriculture, metallurgy, and services (including rev-
enues from gas transit), i.e., industries with low added value;
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— the level of public debt is quite high (Official website
of the State Statistics Service of Ukraine, n.d.).

The military aggression has not only caused indescribable
pain to every Ukrainian, but changed their lives and world-
view, and caused the restructuring of established economic
ties and the world order. The impact of the war on the level of
economic development is evident. And it is about direct losses,
lost revenues and lost prospects, restrictions on economic de-
velopment, and the inability to use existing advantages.

In addition to the loss of human capital, and significant
destruction of infrastructure, military aggression can cause an
economic recession — a drop in GDP, rising inflation, the out-
flow of foreign investment, rising debt, falling living standards,
etc. Scholars note various manifestations of the war’s impact on
the economy. Thus, G.I. Zhekalo (2019) emphasises the sever-
ance of trade ties. The researcher noted that the russian feder-
ation has used several economic instruments that have had an
adverse impact on the Ukrainian economy, including trade em-
bargoes, high gas tariffs, changes in the conditions of gas transit
and supply, violations of several bilateral agreements, penetra-
tion into strategic sectors of the economy, etc. However, on
the other hand, the scholar noted that there are positive de-
velopments for Ukraine, including a decrease in the depen-
dence of the Ukrainian economy on its northern neighbour;
the search for and emergence of new partners for cooper-
ation; reorientation to European markets, accompanied by
the modernisation of technologies and the improvement of
quality standards for goods and services; and the development
of innovation through cooperation with Western partners.

S. Gerashchenko and M. Kolotylo (2018) emphasise the
impact of the war on the volume of private investment in
the Ukrainian economy. The researchers identified that for-
eign investment has declined significantly in recent years
as a result of the military conflict, high levels of corruption,
and Ukraine’s low position in key global rankings, at a time
when Ukraine needs it most. Thus, scholars emphasise the
importance of changing investment policy to ensure that it
becomes more attractive to potential investors.

L.P. Londar (2016) explores the level of public debt. The
researcher explored thoroughly the factors that influence the
state’s debt policy, determined the state of public and pub-
licly guaranteed debt, analysed key trends, risks and threats
in the field of public debt, and suggested ways to solve cur-
rent problems.

Chalyuk (2022) notes the violation of financial stability,
rising inflation, and the agri-food crisis. The researcher ex-
amines the consequences of russian aggression on a global
scale, noting that both Ukraine and several developing coun-
tries that depend on Ukrainian food imports are adversely
affected. In addition, the researcher assessed the impact of
the war on migration processes in Ukraine and predicted the
potential economic consequences of the economic downturn,
including a humanitarian crisis and food riots. Thus, the in-
ternational community must now condemn the aggressor’s
actions and force him to compensate for the damage caused.

Foreign scholars emphasise the long-term consequences of
the war, such as a decrease in investor and consumer confidence,
the destruction of trade chains (Rother & Gaelle, 2016), and
a decline in the country’s long-term productivity (Jong-A-Pin,
2009), while the International Monetary Fund points to a reduc-
tion in investment and a decrease in tax revenues (IMF, 2019).

The war in Ukraine has highlighted the necessity of
researching the development of economic measures and the
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search for tools to finance military operations, the function-
ing of the economy in war conditions, and post-war eco-
nomic recovery. The purpose of this research is to estimate
Ukraine’s financial losses caused by military aggression.

Literature Review

Wars have always had economic causes and consequences.
The most common economic causes of wars include the
redistribution of spheres of influence, access to natural re-
sources and the latest technologies, and the occupation of
territories and populations. For example, J. Sherman (2001)
considers the presence or absence of natural resources and
the transparency of their redistribution by the state to be the
main cause of war. E. Fromm (2013) notes that it was the
economic interests of the elite groups of the warring coun-
tries that were the real causes of the First World War. The
author sees economic domination and the occupation of co-
lonial territories as the main reasons. Developing this idea,
1. Kononov (2018) emphasises the economic causes of armed
conflicts in the world. The author notes that wars are mostly
waged by ruling groups that use the population as a means
of warfare. Ignoring the ideological justifications, it can be
stated that wars serve to externalise costs. The “economic
consequences” of the war (smuggling and illegal markets
with high prices) benefit a narrow circle of people.

The winners of the wars redistributed the world order,
dictated new “rules of the game”, and contributed to the re-
distribution of capital. K. Voznyi (2010) notes that since the
beginning of the war, the development of private enterprise
has intensified. In addition, the author argues that during
wars and crises, private businesses accumulated the largest
wealth. However, despite some positive manifestations, war
is always evil. The consequences of the war are loss of life,
destruction of the achievements of previous generations, and
a reduction in economic development. The researchers unani-
mously agreed on the impact of war on the pace of economic
development: any war causes a reduction in the amount of
GDP established. Thus, R.J. Barro (1991) proved that coups
and assassinations worsen GDP per capita growth.

L. Kucher (2018), while exploring the military aggres-
sion in Donbas, identified the following consequences: eco-
nomic crisis, slowdown in economic growth and business
activity; loss of capacity by enterprises; destruction of indus-
trial and social infrastructure; destruction of housing and so-
cial infrastructure; reduction in the number of jobs, decline
in living standards; deterioration of the investment environ-
ment and deterioration of business conditions; reduction in
tax revenues to the budget, etc.

In his turn, S. Ivanov (2019), exploring the differences
between the economy in times of war and armed conflict,
focuses on post-war economic recovery measures. the author
notes that post-war recovery should be based on “rehabilita-
tion” programmes and include measures to restore housing
and infrastructure, and restore industry and agriculture.

War researchers focus mainly on identifying the causes
and consequences of military aggression. However, econ-
omists focus on the financial aspect when exploring wars.
Waging war requires significant funding and results in sig-
nificant financial losses. To establish an effective financial
policy, it is necessary to assess financial losses. However,
the publications examined do not disclose an estimate of
the state’s financial losses, which is relevant to the research
subject.
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Materials and Methods

A variety of methods are used to estimate losses from war-
fare. Common to all methods is that such an assessment is
conducted after the end of the war. Considering the ongoing
hostilities and limited statistical data, it is impossible to con-
duct a thorough econometric analysis of the data. Therefore,
economic indicators are forecasted by analysing current
trends, assessing expectations for the near-term forecast pe-
riod, and making scenario forecasts for the short-term period.

The gap method was used to assess the losses of the
Ukrainian economy from military aggression. The “GAP
method” involves comparing expected and actual perfor-
mance. Expected indicators are determined by transferring
existing trends into the future, considering expected changes,
i.e. they reflect future opportunities. The expected indicators
are calculated using the trend extrapolation method, i.e.,
based on the assumption that the existing trends in the indi-
cators will continue in the future. The “trend extrapolation”
method is the main method of forecasting the dynamics of
economic indicators and market development. The “trend
extrapolation” method (Yarenko, 2015) involves exploring
the dynamics of changes in indicators in the past, identi-
fying specific patterns, considering expected changes, and
transferring these patterns to the future. Tactical indicators
predict the ability to obtain results that can be achieved un-
der the influence of military operations. To calculate these
indicators, it is planned to use of expert estimates or forecasts
of international institutions. The desired results reflect the

strategic aspirations of economic development (without con-
sidering the impact of the war and considering development
trends in the pre-war period). They are measured by quantita-
tive indicators of the vision of what should be achieved in the
future. Tactical (operational) and strategic gaps constitute the
gap between desired and expected performance.

When calculating the volume of GDP decline, the year
2021 was chosen as the foundation, which was used as the
base year for further calculations. The assessment of losses
was conducted by calculating the recorded damage caused
by the russian army and by calculating the lost benefits and
lost potential. The calculation of losses was determined by
measuring the gaps between the projected “peaceful” values
and the values obtained after considering the impact of the war.

This study used a dataset from 2017 to 2021 and devel-
oped forecasts for 2022. These data were obtained from sta-
tistical abstracts of the development of the Ukrainian econ-
omy developed by the National Bank of Ukraine (National
Bank of Ukraine, 2022; NBU’s comment..., 2022), the Min-
istry of Finance of Ukraine (Official website of the Ministry
of Finance of Ukraine, n.d.) and international financial in-
stitutions (WIPO, 2021; World Bank, 2022a, 2022b, 2022c).

Results and Discussion

Despite the difficulties encountered by Ukraine, the reforms
have had positive results, which are reflected in the coun-
try’s improved position in global rankings (Table 1).

Table 1. Ukraine’s place in world rankings in 2021

5 Place in the . Place in the
Indicator . Indicator :
ranking ranking
GDP volume 39 Human development index (HDI) 74
Social development index 48 Prosperity ranking 78
Global innovation index 49 Happiness index 110
Business index 64 Corruption perception index 122

Source: compiled by the authors from open sources: World Bank (2022a), World Bank (2022b), Ministry of Social Policy of Ukraine

(2022), WIPO (2021), Perception of corruption... (2022)

The Institute for Economics and Peace conducts a gen-
eralised assessment of the costs of waging war in the world
using the Global Peace Index (GPI). This indicator is based
on a comprehensive analysis of 23 identifiers for each of
the 163 countries included in the list (Global Peace Index,
2022). Countries are ranked according to this index based
on the share of military spending in the country’s GDP, ex-
pressed as a percentage. The top countries with the highest

share of war expenditures in 2021 are Syria, where war ex-
penditures account for 80% of GDP, South Sudan - 41%, and
the Central African Republic — 40%, respectively. According
to the results of 2021, Ukraine ranked 12th with 20% of its
GDP spent on warfare. According to the calculations of the
Institute of Economy and Peace, the cost of the military ag-
gression of the Russian Federation is growing annually from
2013-2021 (Table 2).

Table 2. The economic cost of the war in Ukraine in 2013-2021

Economic losses from the

The economic cost of

The cost of war per capita,

ez war, mln dollars US the war, mln dollars US dollars US CEsiEEL val, U G ELEL
2013 11 265 245 3.3

2014 42 845 942 11

2015 44 430 979 18

2016 66 749 1571 20.4
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Table 2, Continued

The cost of war per capita,

ez war, mln dollars US the war, mln dollars US dollars US Cost of war, % of GDP
2017 102,780.6 68 977,3 1567.3 20
2018 76 246,1 50 058,7 1137.5 14
2019 82 303,7 50 420,6 1870,1 11
2020 102,817.1 62 095,5 24754 12
2021 167,590.8 123,832.7 4 058,6 20

Source: compiled according to the Institute for Economics and P

For 9 years, the cost of war per capita in Ukraine has
increased 16.5 times, and the share of GDP used to finance
the war has increased almost 6 times from 3.3% to 20% of
GDP. Since 2017, the Institute for Economics and Peace has
been calculating the impact of violence on the economy,
i.e., calculating the losses incurred by the state as a result
of the war. Table 2 demonstrates that in 2021, Ukraine lost
more than $167 billion from hostilities. A comparison of the
losses incurred as a result of hostilities with the nominal
GDP of Ukraine in US dollars demonstrates that the losses
incurred in 2017 amounted to 91.6%, in 2018 — 58.27%,
2019 - 53.5%, 2020 — 66.1%, and 2021 — 85.7%, respectively
(Global Peace Index, 2022).

The study established that the global economic impact
of wars in the world in 2021 amounted to USD 14.4 trillion,
which is equivalent to the economy of China. Reducing the
level of violence by only 10% would save 1.4 trillion US
dollars, which is equal to the contribution of the russian
federation to the global economy (Global Peace Index,
2022).

The military aggression of the russian federation against
Ukraine has undoubtedly caused an economic downturn.
The extent to which Ukraine’s GDP has fallen as a result of
the hostilities is a subject of discussion among government
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officials and representatives of international financial or-
ganisations. Notably, there is still no unified approach to
calculating the extent of the GDP decline in 2022. Thus, the
World Bank Group in its “World Economic Outlook” fore-
casts a decline in Ukraine’s GDP in 2022 amid the war by
about 45% (The World Bank, 2022c). The International
Monetary Fund predicts that Ukraine’s economy will fall by
35% in 2022 (IMF, 2022). The Ukrainian government pre-
dicts a drop in Ukraine’s gross domestic product in 2022 due
to a full-scale war between russia and Ukraine in the range
of 30 to 50% (Economist, 2022). The Ukrainian investment
company Dragon Capital expects Ukraine’s GDP to fall by
up to 30% in 2022 if the war continues until the end of the
year (Interfax, 2022). Each of the above-mentioned institu-
tions uses its forecasting methodology, which is why the re-
sults are varied. The war is still ongoing, thus, any forecasts
made at this stage of the development of events cannot be
considered accurate. However, the current situation requires
understanding, analysis, and immediate decision-making.
When assessing the possible extent of the GDP decline, it is
advisable to consider the regional structure of its develop-
ment, considering the territories that are or have been under
occupation. The structure of GDP production by regions of
Ukraine in 2020 is presented in Fig. 1.
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Figure 1. Regional structure of Ukraine’s GDP production in 2020, %
Source: compiled by the authors based on data from the Ministry of Finance of Ukraine (2022)
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According to Fig. 2 demonstrates that the territories
that were occupied and are currently under occupation ac-
count for about a third of total GDP production. Considering
the regional structure of GDP production and the disruption
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R? = 0.9532
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of production chains, sales schemes, and logistics links, the
expected GDP decline will be close to the International Mon-
etary Fund’s forecasts and amount to 35% (Figure 2).
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Figure 2. Ukraine’s GDP in 2013-2022, billion UAH
Source: compiled by the authors based on data from the Ministry of Finance of Ukraine (2022) and own calculations

Notes: data for 2022 are forecasted

The danger of a sharp decline in GDP is manifested in
a reduction in tax revenues to budgets of various levels,
public sector revenues, and the consolidated budget. To
predict the level of these indicators in the future, it is nec-
essary to calculate the volume of GDP in 2022 at the pre-
war level. When calculating the projected fiscal losses of

Ukraine in 2022, the relevant data for 2021 were extrap-
olated. Thus, the share of redistribution through general
government revenues was 39.98%; including consolidated
budget revenues — 30.45%; including consolidated budget
tax revenues — 26.63% (The Ministry of Finance of Ukraine,
2022) (Table 3).

Table 3. Ukraine’s fiscal losses in 2022 as a result of GDP decline, UAH billion

Forecasted “pre-war” GDP

Forecasted “war” GDP  Amount of decline.

: : )
Indicators Sl G, in 2022 in 2022 billion UAH
General public administration 39.98 2265.65 1418.76 846.89
sector
Consolidated budget revenues 30.45 1725.59 1080.57 645.02
Tax revenues of the 26.63 1509.11 945.01 564.10

consolidated budget

Source: calculated by the authors

A drop in GDP is inevitably accompanied by a simul-
taneous drop in the value of the national currency. Global
financial institutions do not make any forecasts about the
possible level of inflation in Ukraine in 2022. Instead, the
NBU notes that inflation in 2022 may exceed 20% but will
remain under control (The National Bank of Ukraine, 2022).
External and internal factors put pressure on the value of
the national currency. External factors include global trends
affecting the value of the hryvnia, with the biggest impact
being the rise in energy prices. Internal factors are exclu-
sively related to the war and the most influential are the
disruption of logistics chains, the destruction of production
facilities, rising production costs, and a surge in demand
from the population for specific groups of goods. The value

of the hryvnia on the part of producers is most affected by
the growth rate of prices for fuels and lubricants, which
increased by 57.5% in May 2022. The dynamic of con-
sumer inflation indicates pressure from consumers. Infor-
mation waves about the escalation of aggression result in
a situational increase in the purchase of food and essential
goods. Such changes in consumer behaviour increase infla-
tionary pressures in the domestic market. In addition, the
russian federation’s deliberate destruction of fuel and food
depots, blocking of ports, and damage to critical infrastruc-
ture facilities keep inflationary risks high. The high level
of uncertainty and panic among citizens increased demand
for foreign currency, which in turn naturally devalued the
hryvnia.
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Table 4. Key indicators of the Ukrainian foreign exchange market in February-July 2022

Indicators of thni ;ﬁ:;e:inian currency Fe;)glzl;ry I\;Iggczh April 2022 May 2022 ;18121; July 2022
NBU interventions
sales, mln dollars US 1261.5 2475.9 2244.3 3410.6 3986,8 2117,0
purchases, mln dollars US 951.2 616.9 41 56.4 26.7 922.0
The weighted average hryvnia exchange rate on transactions with foreign currency in cash
sales:
US dollar 28.4890 30.1622 31.1292 34.9203 35.4844 37.7585
Euro 32.3614 33.9124 33.5605 36.3414 37.4668 38.2623
purchases
US dollar 28.1764 29.2549 30.4188 34.5235 35.1725 37.3310
Euro 31.9549 32.4255 32.6817 36.2018 37.0528 37.7364

Source: compiled by the authors based on NBU data (NBU, 2022)

The Ukrainian economy has been characterised by a
high level of dollarisation of the economy, a significant level
of import dependence, and panic among the population,
with exchange rate fluctuations being a significant factor

in inflation. The rising demand for foreign currency in the
early days of the war prompted the NBU to intervene in the
market, which subsequently reduced the number of foreign
exchange reserves (Figure 3).
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Figure 3. Ukraine’s foreign exchange reserves in 2017-2021 and January-July 2022, billion USD

Source: compiled based on NBU data (NBU, 2022)

Considering the limited reserves of the regulator and the
impossibility of direct influence on the cash foreign exchange
market, the NBU suspended the interbank foreign exchange mar-
ket and fixed the official exchange rate at UAH 36.56865,/USD.

The support of international partners allowed for avoid-
ing a collapse in the currency market. The receipt of financial
assistance allowed the NBU to gradually restore the positive
dynamics of international reserves. Overall, in January-June
2022, net lending to the outside world amounted to USD 3.8
billion, while net borrowing amounted to USD 154 million
in the same period last year (NBU, 2022).

Considering the fact that Ukraine is still at war and that
UAH 2 billion is spent daily from the state budget to finance
military operations, while losses amount to USD 4 billion
(Interfax-Ukraine, 2022), the burden on the budget will only

increase. The increased risks associated with the hostili-
ties have prompted the search for conditions to restructure
Ukraine’s financial system to ensure its financial stability.

Considering the acute shortfall in budget revenues and
the simultaneous increase in expenditures for defence and
public order, support for low-income groups and internally
displaced persons, the issue of reducing the budget deficit,
and reducing the state debt while ensuring an acceptable level
of the tax burden is becoming increasingly important.

In March 2022, the Verkhovna Rada of Ukraine ad-
opted amendments to the Tax Code of Ukraine to support
businesses under martial law, which provide for a reduc-
tion in the tax burden and simplification of taxation. In
January-July 2022, the state budget was executed with a
deficit of UAH 412.0 billion, including the general fund for
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UAH 411.3 billion, against the deficit of UAH 743.4 billion
planned in the general fund schedule for January-July 2022.
Since the beginning of the military invasion, Ukraine has
been receiving financial assistance from international fi-
nancial lenders and donors under two types of programs:

2017 2018 2019
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500000
1870,9
0
-500000
~1000000 839243,7
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I Revenue Expenses

programmes designed to support the overall macro-financial
stability of the country (the IMF’s Rapid Financing Instru-
ment and EU macro-financial assistance), and programmes
designed to address specific sectoral problems in the areas of
security, healthcare, food, fuel, medicine, etc.
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Figure 4. Revenues, expenditures and deficit of the State Budget of Ukraine, UAH billion
Source: compiled by the authors based on data from the Ministry of Finance of Ukraine (Official website of the Ministry of Finance

of Ukraine, n.d.)

The legislator does not plan to fund the budget deficit
by increasing tax revenues under these conditions, and the
role of official creditors is increasing. The main trends in
Ukraine’s martial law hunt policy are as follows:

— active involvement of state loans, an increase in the
level of public debt in the initial stages of the conflict with
a simultaneous decrease in the tax burden and reduction of
tax revenues;

- strengthening international support in the form of
grants from partner countries, the IMF, the World Bank, the
EU, the EIB, and the EBRD. International support is provided

as a manifestation of solidarity with Ukraine by the world’s
leading countries and international financial institutions;

— higher yields on external loan bonds in the secondary
market and the actual closure of external private sources of
financing;

— issuance of domestic military bonds by the Govern-
ment and attraction of issuance resources of the central
bank;

— the outflow of resources of commercial banks of
Ukraine from the domestic bond market when banks have
excess liquidity (Bohdan, 2022).
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Figure 5. Public domestic, external and publicly guaranteed debt in 2017-2021 and January-May 2022, billion UAH
Source: compiled based on NBU data (The National Bank of Ukraine, 2022)



The amount of public debt in the first five months of
2022 increased by UAH 183.65 billion, including domestic
public debt by UAH 33.81 billion, external public debt — by
UAH 159.79 billion, and publicly guaranteed debt decreased by
UAH 9.91 billion (The Ministry of Finance of Ukraine, 2022).

The war has an adverse effect on the country’s economy.
This impact is systemic and manifests itself in various sectors
of the economy. The study confirms the adverse impact of
the war on the country’s financial system, which is mani-
fested in a reduction in the number of financial resources
redistributed through the country’s budget system, exchange
rate volatility, high inflation, and an increase in the level of
debt burden on the budget.

Conclusions

The study established that the decline in GDP is the foundation
for the deterioration of the state’s fiscal capacity, which is man-
ifested in a reduction in tax revenues and a decrease in consol-
idated budget revenues. Military operations require funding,
which in turn increases the expenditure side of the budget. Un-
der such conditions, the state budget deficit and public debt
will grow, and the country’s foreign exchange reserves will de-
cline, which will generally worsen the state’s financial capacity.

In the research, the authors of the study demon-
strate, based on data analysis, that different Ukrainian and
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international institutions estimate Ukraine’s economic losses
in 2022 differently, as these organisations conventionally
use different approaches and methods for forecasting and
calculating. The final figures for losses have not yet been
calculated, but it is already clear that the decline in GDP is
in the range of 30 to 50%, meaning that there is a significant
difference between the upper and lower limits. The lack of
more precise figures is still preventing from making immedi-
ate decisions to improve the economic situation.

The author’s assessment of Ukraine’s economic losses
from the war is based on the difference between the “pre-
war” level of the indicator and the forecast values of the
indicators obtained with the impact of the war. However, it
is not enough to limit ourselves to the projected figures pre-
sented in the study to assess the scale of the situation, since
in addition to specific (direct) losses that can be calculated,
there are indirect losses, which consist of several lost poten-
tial growth opportunities.

The assessment of financial losses contributes to un-
derstanding the nature of the war’s impact on the finan-
cial system and can serve as a foundation for developing
a financial strategy for the country’s recovery. Future re-
search will emphasise the impact of the war on Ukraine’s
economic security and the development of measures to
neutralise it.
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Amnoranis. BiricbkoBa arpecis ClipruurHUIIa 0araTo HeraTUBHUX HACJIIAKIB Y PI3HUX C(Pepax KUTTEAIAIBHOCT] YKPalHChbKOT'O
CYCIIJIBCTBA, 30KpeMa CyTTEBUX 30MUTKiB 3a3Hajla eKOHOMiKa. 3a TaKUX YMOB aKTyaJIbHO IopaxyBaTu (iHaHCOBi BTpaTH,
IJ1A Toro mo6 BM3HAYMTU HeOOXigHi 00CATM JOIOMOIM Ta iHBECTHUIIiH JJIs MOBOEHHOI'O BiJHOBJIEHHSA eKOHOMIiKM. MeTa
CTaTTi — OLIHUTU BIUIMB BillHM Ha JUHAMiKy OCHOBHUX €KOHOMiYHMX TOKAa3HUKIB Ta po3paxyBaTu (piHaHCOBi BTpaTu
JaepxaBu. J[Jis JOCATHEHHS MeTH B po0OTi 3/1iliCHeHO NPOTHO3HY OI[iHKY MaKpPOeKOHOMiYHUX MOKa3HUKIB. [[J11 BU3HAUYeHH:A
piBHA naainHa BBII posrisanyTo nporHo3u MixHapoaHoro BaigoTHoro Gouay, CBiToBoro 6aHKy Ta YKpaiHCHKOTO ypsALY.
B oninii ouikyBaHOro piBHA 3HIDKEHHS IMOKA3HHKIB BpPaxOBAaHO perioHajIbHy CTPYKTypy BupoOHuITBa BBII. VTpatu
OIIiHIOBAJIMICh SIK Pi3HUIIA MiX «JOBOEHHHM» PiBHEM IOKa3HHMKA Ta MPOTHO3HUMH 3HAaUYE€HHAMU NOKa3HUKiB, OTPUMAaHUMH
3 ypaxyBaHHAM BIUIMBY BiliHU. YCTaHOBJIEHO, IO BiliCbKOBa arpecis € MPpUYMHOI CKOPOYEHHA 00CATIB BUTOTOBJIEHOTO
BBII, mo B MaiibyTHbOMY 3HAYHO CKOPOTHUTH IOAATKOBI HAJIXOKEHHs, JOXOU 3BeJIeHOro OIKeTy, cyMu (iHaHCOBUX
pecypciB, 110 Mepepo3NoAiIAIThCA AepiKaBolo. 3ayBaxeHo, 1110 cepel] HAacCTigKiB BifiHU € mpsaMi BTpaTtu (Ti, AKi MOXHA
OIIiHUTH B T'POIIOBUX OJIMHUIPIX) Ta HeNmpsAMi (BTpaueHi MOXJIMBOCTI, sIKi He MOXHA BUPa3UTU B I'POIIOBOMY €KBiBaJIeHTi).
OxpecjieHO HaCIiAKW, [0 AKUX IOpuU3Beje BiliHa B MallOyTHbOMY. Bu3HaueHO, IO MPUYMHOK TPUBAJIMX HEraTHBHUX
HaCJIAKIB € 30isblIeHHA PiBHA Jep’XaBHOI 3a60proBaHOCTI, 3HEI[iHEHHA Hal[iOHaJIbHOI I'POIIOBOI OAWHMUIl, CKOPOUYEHHS
30JI0TOBAJIIOTHUX 3amlaciB, BiATiK mpsAMUX iHO3eMHUX iHBeCTUIill. Pe3ysbTaTu AOCJIiKEHHS OPi€HTOBaHi Ha Te, abu iX
MOTJIM BUKOPHCTATU OPraHu Aep:kKaBHOI Biaau, 1o ¢GopMy0Th (iHAHCOBY IMOJITUKY, HAYKOBI[i, MOTEHI[ilHi iHBecTOpU.
Takox BOHU MOXYTb CTaTH OCHOBOIO JIA BU3HAUeHHs CyMM penapalii, Ky YKpaiHa 3asaBUTH IicJis 3aBeplleHHs BilHU

KurouoBi ciroBa: BTpatu Bif BiliHu, naainHAa BBII, 3Hel[iHeHH:A rpouIOBOi OJAVHHUIN, 30JI0TOBAJIIOTHI pe3epBU, JepXaBHUI
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