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Abstract. The article presents a critique of the paternalistic architecture of the suspicion appeal process, with the
aim of formulating criteria for procedural equality through the integration of the concepts of Justice, behavioural
economics, and role conflicts. Using the method of doctrinal analysis, the normative structure of appealing a suspicion
was examined, which revealed systemic paternalistic features due to the deferred appeal periods for one or two months,
the lack of positively defined criteria for the validity of suspicion, and legal gaps in the mechanism for allocating pre-
trial investigation materials. The practice of the Supreme Court and the Supreme Anti-Corruption Court was examined
using case studies and content analysis, which showed the dominance of a formal and procedural approach to checking
suspicion. Using the functional analysis of official statistics, it is established that the share of satisfied complaints about
suspicion in the High Anti-Corruption Court is 58.3% in the first half of 2025, while 35.07% of procedural appeals are
completed without consideration on the merits due to procedural grounds. The results of the study showed that the
application of an interdisciplinary theoretical framework allowed operationalising the mechanisms of transformation of
normative architecture into the psychological effect of powerlessness due to the lack of components of voice, neutrality,
and respect. Role conflicts arising from transitions between institutional roles in the criminal justice system further
limit the willingness to use formal safeguards. The comparative legal method showed that the French and German
systems mitigate institutional dominance through formalised criteria for the validity of suspicion and immediate
judicial control. The results supported the hypothesis that the low efficiency of appealing a suspicion is a systemically
determined interaction of legal constructs with cognitive biases and role conflicts of participants in the proceedings. The
practical significance of the study lies in the development of a system of organisational, procedural, and behavioural
recommendations for the transformation of the procedural architecture from a paternalistic to a partner model

Keywords: institutional dominance; pre-trial investigation; judicial control; role conflict; investigating judge; cognitive
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Introduction

The relevance of the study is due to the systemic need to en-
sure real, rather than declarative, procedural equality at the
early stages of criminal proceedings, where the accusatory
version is formed, and the trajectory of further investigation
is determined. In the context of the reform of criminal justice
in Ukraine and the implementation of European standards of
fair justice, the question of how normative guarantees are
transformed into the actual ability of a person to counteract
unfounded accusations becomes critical. The issue of appeal-
ing a notice of suspicion has become particularly important,
as it is at this early stage that the procedural framework
for future prosecution is formed, and it is practically deter-
mined whether a person will have real, rather than declar-
ative, scope for defence. In the Ukrainian criminal process,
the paternalistic-accusatory vector remains, in which the in-
stitutional superiority of the prosecution is combined with
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high psychological pressure on the suspect and their ten-
dency to subordinate behaviour. This makes not only the
legal design of safeguards crucial but also how the suspect
perceives the fairness of the procedure and their own abil-
ity to benefit from it. The normative design of appealing a
notice of suspicion creates a number of systemic problems:
conflicts of professional loyalty in the case of transitions of
lawyers between institutional roles, uncertainty in calcu-
lating the terms of appeal in cases of allocation of pre-trial
investigation materials, lack of clear criteria for judicial ver-
ification of the validity of suspicion, which creates risks of
inconsistency of practice and default defer to the position
of the prosecutor, which require interdisciplinary analysis.

The focus of the doctrinal analysis of the mechanism for
appealing a notice of suspicion was the thesis of its predom-
inantly formalised nature. A. Maksymenko (2020) showed
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that the introduced procedural right to appeal a suspicion
largely worked as a tool for monitoring the form and pro-
cedure of notification, and not as an effective means of ver-
ifying the substantive validity of a suspicion. The author
concludes that the normative uncertainty of the limits of
judicial control in practice caused an asymmetry when the
defence received a formal option, but with a limited ability
to influence the criminal procedure trajectory of proceed-
ings. S. Sharenko (2020) underlined that the lack of clear
criteria for judicial review in the procedures for appealing
suspicion gave rise to variability in the decisions of investi-
gative judges and default deferral to the prosecutor’s posi-
tion as a carrier of discretion. The study effectively outlined
the institutional dominance of the prosecution as a systemic
prerequisite for the fact that, even in the presence of formal
adversarial proceedings, guarantees were implemented se-
lectively and unevenly. In the plane of systematisation of
scientific approaches, S. Krymchuk (2020) noted that re-
search into the institution of notification of suspicion and
the procedure for appealing it remained fragmented: differ-
ent authors described the legal nature of suspicion in differ-
ent ways, and this directly affected what should be subject
to judicial review. V. Lavrova (2021) revealed the problem
of urgent appeal construction: delaying the possibility of fil-
ing a complaint reduced the preventive potential of judicial
control and turned the defence into a reactive format. The
researcher argued that the time barrier often legitimised the
inertia of the prosecution and worsened the procedural sit-
uation of the suspect, precisely when psychological vulner-
ability and the need for an effective means of defence were
at their maximum. O. Atamanov (2020) reasoned that the
mechanism for changing the notification of suspicion in a
practical dimension often served the function of correcting
the initial versions of the prosecution, but also created risks
of expanding the incrimination without proper procedural
transparency for the defence. The paper emphasised that
when a change in suspicion was not accompanied by ade-
quate information and guarantees of an immediate response
from the defence, this exacerbated paternalistic imbalance
and reinforced accusatory inertia.

At the level of conceptual consequences for challenging
a suspicion, the conclusions of A. Volobuyev (2024) became
indicative. The author argued that a notice of suspicion is,
by its nature, an interim procedural decision with inherent
variability in content, and therefore, attempts to overturn it
through a discussion of the sufficiency of evidence after the
initial deadlines for the pre-trial investigation had expired
had no practical effect. The author’s observation about a side
effect was indicative: the prosecution, reacting to the possi-
bility of appeal, tended to over-detail the suspicion, which
stylistically and psychologically brought the document clos-
er to a quasi-verdict, increasing pressure and a sense of insti-
tutional superiority of the state. Y. Horinetskyy et al. (2024)
drew attention to the pre-trial segment, where individual
rights remained less protected, and effective means of coun-
tering procedural abuse were used to a limited extent. The
authors’ conclusions demonstrated that the longer a person
was under procedural influence without a full set of guar-
antees, the stronger the paternalistic scenario of interaction
was fixed, and the more difficult it was to turn the right to
challenge suspicion into a real tool for restoring balance.
V. Hahach (2024) specified the psychological dimension of
pressure on a suspect, showing that certain communication
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styles and interrogation tactics can increase suggestibility
and the risk of false reports, especially in conditions of status
inequality and deficits in defence control.

In the international literature, it is precisely the interdis-
ciplinary angle of view on the validity of the procedure and
its behavioural effects that has been strengthened. H. Bak-
er et al. (2020), justifying the need for European rules on
pre-trial detention, stressed that uneven standards and weak
judicial control in the early stages of proceedings created
an environment in which procedural decisions actually ac-
quired a coercive character for a suspect. For this topic, it
was significant that the authors associated the quality of
guarantees with the risks of system pressure and the need for
early, effective control. D. Schaap & E. Saarikkoméki (2022)
rethought procedural justice in police practice and empha-
sised that a polite procedure without structural accounta-
bility can mask real power asymmetries. The authors’ con-
clusion was relevant for the Ukrainian context because it
explained that the formal correctness of the actions of the
authorities did not guarantee a subjective sense of justice
and a person’s readiness to actively exercise their rights, in-
cluding complaint mechanisms.

H.-H. Kuen (2024) empirically showed that the expe-
rience of procedural justice in interaction with the police
influenced legitimacy in the perception of citizens and the
willingness to comply with legal prescriptions in the dy-
namics of time; therefore, the psychological component of
justice was not rhetoric, but a factor of behaviour. This led
to a practical conclusion for criminal proceedings: if the pri-
mary communication of the state with a person is unfair or
dominant, then it is methodologically naive to expect a sus-
pect to actively and rationally use complex procedural tools.
M. Catlin et al. (2024), in a systematic review of interview
and interrogation techniques, concluded that accusatory and
psychologically oppressive approaches increased the risk of
false confessions and worsened the diagnostic value of the in-
formation received. In the context of challenging a suspicion,
this meant that procedural safeguards had to compensate
not only for legal defects but also for cognitive-behavioural
distortions that were produced by an imbalance of power at
the start of proceedings. The analysed studies revealed a gap
in the scientific understanding of the mechanism of appeal-
ing a notice of suspicion: previous works focused mainly on
the normative analysis of procedural structures, leaving out
the psychological mechanisms through which the paternal-
istic architecture of criminal proceedings is transformed into
the actual behaviour of suspects and their defenders.

The study aimed to critically evaluate the existing pro-
cedures for appealing a notice of suspicion in the Ukrainian
criminal process to identify psychological mechanisms of in-
stitutional dominance. This goal was determined by the hy-
pothesis that the paternalistic nature of the criminal process
in Ukraine forms the psychological effect of institutional
dominance, which reduces the effectiveness of the exercise
of the right to appeal against suspicion, even if there are
formal procedural guarantees.

Materials and methods
The study was conducted in an interdisciplinary methodo-
logical framework that combined regulatory analysis with
psychological and behavioural theories. The theoretical
basis consists of three conceptual approaches analysed by
the method of doctrinal analysis of scientific literature. The
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concept of procedural fairness of T.R. Tyler (2006) opera-
tionalises the perception of justice through the components
voice (ability to be heard), neutrality (impartiality), respect,
and trustworthy motives (trust in motives). The Behavioural
Law approach, in a version of C. Jolls et al. (1998), formal-
ises the cognitive biases of process participants. Socio-psy-
chological optics of E. Goffman (1959; 1967) interprets role
conflicts through mechanisms to maintain a public image.
The principle of avoiding conflicts of interest is analysed
through the study by V. Zaborovskyi & V. Manziuk (2015).

The legal framework consists of Constitution of
Ukraine (1996), Criminal Procedure Code of Ukraine (2012),
Law of Ukraine No. 5076-VI “On the Bar and Legal Prac-
tice” (2012), Law of Ukraine No. 889-VIII “On Public Ser-
vice” (2015), Law of Ukraine No. 2147-VIII “On Amend-
ments to the Commercial Procedure Code of Ukraine, the
Civil Procedure Code of Ukraine, the Code of Administrative
Procedure of Ukraine and Other Legislative Acts” (2017),
Code of Criminal Procedure of French (1959), and Code of
Criminal Procedure of Germany (1877). The Constitution of
Ukraine is analysed by the method of systematic interpreta-
tion through Articles 8, 19, 55, 62, and 64 to establish the
limits of permissible state interference. The Code of Criminal
Procedure is subject to a doctrinal analysis of articles 276-
278 on notification of suspicion, paragraph 10 of Part 1 of
Article 303 on appeal against suspicion, Part 1 of Article 304
on the ten-day period for appeal against decisions of an in-
vestigator or prosecutor, and Article 217 on allocation of
materials. Continental models are examined by the meth-
od of comparative legal analysis to identify mechanisms for
mitigating institutional dominance.

Judicial practice is studied through the categories of law in
books and law in action. The empirical basis was the decisions
of the Supreme Court in Case No. 601/473/20 (2021) and Case
No. 169/867/21 (2023), official practice reviews of Supreme
Court (2021), Decision in Case No. 760/24486/19 (2019)
and the official practice review for September 2019 -
April 2020 (High Anti-Corruption Court, 2020). The con-
tent analysis method is applied to the definitions in Case
No. 991/2386/22 (2022) and Case No. 991/4108/24 (2024)
to identify typical argumentative patterns and repetitive for-
mulations in the motivational parts of definitions. The in-
ternational legal standard of reasonable suspension is ana-
lysed by the method of teleological interpretation through
the decisions of the European Court of Human Rights in
the case of Fox, Campbell and Hartley v. The United King-
dom (1991), Case of Murray v. The United Kingdom (1994),
and the case of Nechiporuk and Yonkalo v. Ukraine (2011).

The empirical basis consists of the official statistical
reports of the High Anti-Corruption Court (2023; 2025a;
2025b) for 2023 and the first half of 2025, the analytical
report of the judiciary for 2024 and the results of a nation-
al public opinion survey (European Union Advisory Mission
Ukraine, 2024). Psychological and legal analysis was applied
to evaluate the influence of procedural architecture on the
behaviour of a suspect through the theoretical concepts of
Tyler, Behavioural Law, and Hoffman.

Results
Regulatory structure for appealing a notice of suspi-
cion. The analysis of the mechanism for appealing a notice
of suspicion correlates with the right to judicial protection

and judicial appeal against actions and decisions of author-
ities, enshrined in Article 55 of the Constitution of Ukraine,
and the principle of the rule of law and the direct operation
of constitutional norms, established in Article 8, which re-
quires the existence of a real, rather than formal, means of
controlling state interference. The constitutional principle of
the legality of the activities of public authorities, enshrined
in Article 19 of the Constitution of Ukraine, and the general
framework on the inadmissibility of arbitrary restrictions on
rights and their proportionality and public necessity, estab-
lished by Article 64, are taken into account to determine
the limits of permissible restriction of rights in the pre-trial
stage, which provides for operationalising paternalism as a
verifiable issue of legitimate purpose, necessity, and minimal
interference with the rights of a person at the stage of pre-tri-
al investigation. Separately, the study relies on the presump-
tion of innocence enshrined in Article 62 of the Constitution
of Ukraine (1996) as a constitutional barrier against the de
facto presumption of the correctness of a suspicion, and on
the principle of legal certainty as an element of the rule of
law requiring foreseeability of legal consequences and un-
derstandable criteria for applying procedural restrictions to
assess whether a national procedure for challenging a suspi-
cion provides sufficient certainty of the moment and subject
matter of judicial control over the validity of a charge.

The Criminal Procedure status of notification of suspi-
cion in Ukraine is formally embedded in the system of guar-
antees of the right to defence, but the very architecture of
these norms demonstrates a paternalistic approach to the
balance between public interest and individual autonomy.
According to articles 276-278 of Criminal Procedure Code
of Ukraine (2012), a notice of suspicion is a procedural de-
cision of an investigator or prosecutor based on the avail-
ability of sufficient evidence for a reasonable suspicion of
committing a criminal offence and must contain the word-
ing of the suspicion, its legal qualification, a statement of
factual circumstances, and an explanation of the procedural
rights of the suspect. The legislator establishes three grounds
for mandatory notification of suspicion: detention of a per-
son, election of a preventive measure before notification, or
availability of sufficient evidence for suspicion. The Code of
Criminal Procedure does not contain a positive definition
of the criteria for the validity of suspicion, limiting itself
to procedural requirements for the form and content of the
notification and leaving the issue of sufficiency of evidence
to the discretion of the prosecution. Such legislative uncer-
tainty is a manifestation of the paternalistic approach: it is
assumed that the state knows better than the addressee of
suspicion when the standard of validity has been reached,
which directly corresponds to the hypothesis put forward
about the paternalistic nature of the criminal process as a
source of institutional dominance.

The introduction of the possibility of judicial appeal of a
notice of suspicion was due to the need to eliminate the sys-
temic gap in the primary edition of the Criminal Procedure
Code of Ukraine (2012), which did not provide for a sepa-
rate procedural means of verifying the validity of suspicion
by an investigating judge at the stage of pre-trial investiga-
tion. Law of Ukraine No. 2147-VIII “On Amendments to the
Commercial Procedure Code of Ukraine, the Civil Procedure
Code of Ukraine, the code of Administrative Procedure of
Ukraine and Other Legislative Acts” (2017) the first part of



Article 303 Criminal Procedure Code of Ukraine was sup-
plemented by paragraph 10, which introduced a mechanism
for appealing suspicion with temporal restrictions: the right
to file a complaint arises after one month for criminal cases
misdemeanours or two months for crimes and is terminated
from the moment the criminal proceedings are closed or the
indictment is sent to the court. This normative construction
is directly aimed at preventing a person from staying in the
status of a suspect for a long time without effective judicial
control over the validity of the charge and corresponds to
the pan-European standards of fair trial formulated in the
practice of the European Court of Human Rights.

The European Court of Human Rights has formulated
standards for the validity of suspicion and judicial con-
trol, which are directly applicable to the assessment of the
Ukrainian mechanism for appealing a notice of suspicion. In
the case of Fox, Campbell and Hartley v. The United King-
dom (1991), the European Court of Human Rights empha-
sised that reasonable suspicion presupposes the existence of
facts or information capable of convincing an objective ob-
server that a person may have committed an offence. Even in
cases involving terrorism or security, the state must provide
a minimally specific factual basis for suspicion for judicial
verification; otherwise, the standard turns into a presump-
tion of the rightness of the prosecution. The European Court
of Human Rights has explained that the guarantee of noti-
fication of the reasons for an arrest under Article 5 §2 of
the Convention makes practical sense only when a person
is proved to have substantial legal and factual grounds for
initiating a test of the lawfulness of a deprivation of liberty.
In the case of Murray v. The United Kingdom (1994), the Eu-
ropean Court of Human Rights specified that a notice must
contain a core of legal and factual grounds for a person to
assess the legality of an arrest and challenge it, while a bare
reference to a rule of law without a factual outline is insuffi-
cient. Delayed or narrowed control over the validity of sus-
picion undermines the perception of procedural fairness and
encourages self-restraint of the defence’s procedural activity.
In the case of Nechiporuk and Yonkalo v. Ukraine (2011),
the European Court of Human Rights applied the reason-
able suspension standard directly to the Ukrainian context
and stated that in the absence of reasonable suspicion, a
state cannot detain a person for the purpose of obtaining
confessions or facts that will only then create grounds for
suspicion. The European Court of Human Rights found a
violation due to the lack of a clearly articulated suspicion,
which leaves a person in a state of uncertainty and makes it
impossible to appeal effectively, and also critically assessed
detention without timely judicial review, emphasising the
need for a really accessible substantive review of validity at
the relevant moment.

However, the very method of securing this right demon-
strates a paternalistic character: the legislator limited the
range of subjects of appeal to the suspect, his defence law-
yer and legal representative, and also introduced a deferred
period for the implementation of this right, which actual-
ly depends on the pace of the investigation controlled by
the prosecution. Additionally, the paternalistic potential is
strengthened due to a legal gap in the mechanism for allocat-
ing pre-trial investigation materials. Supreme Court (2021)
in Case No. 169/867/21 stated that the Criminal Proce-
dure Code does not contain a mandatory norm regarding
the calculation of Investigation terms for a person to whom
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suspicion is reported after the allocation of materials. This
creates an opportunity for procedural manipulation: sepa-
rating an episode into separate proceedings as the deadline
approaches allows the deadlines to be effectively reset to
zero, and the moment when the right to appeal the suspicion
arises to be postponed.

According to paragraph 10 of Part 1 of Article 303 Crim-
inal Procedure Code of Ukraine (2012), reports of an inves-
tigator or prosecutor on suspicion may be appealed during a
pre-trial investigation, and such a right arises only after the
expiration of 1 month from the date of notification of suspi-
cion of committing a criminal offence or 2 months in case of
suspicion of committing a crime and is lost at the time when
the prosecutor closes criminal proceedings or applies to the
court with an indictment. In contrast to the general ten-day
period for appealing most decisions, actions, or omissions of
an investigator or prosecutor provided for in Part 1 of Arti-
cle 304 Criminal Procedure Code of Ukraine, the legislator
creates a special deferred regime specifically for suspicion.
This leads to situations where the right to appeal becomes
declarative: in proceedings with a short period of pre-trial
investigation, in the case of a quick referral of the indict-
ment to the court before the expiration of a month or two
months, the suspect is factually deprived of the opportunity
to file a complaint with the investigating judge. This con-
struction demonstrates paternalistic logic, where the need
not to overload the investigating judge with formal com-
plaints in the early stages of the investigation dominates the
logic of protection against unjustified criminal repression.

An analysis of the judicial practice of the Supreme Court
and the high anti-corruption court indicated the dominance
of a formal and procedural approach to the consideration
of complaints against a notice of suspicion: judicial control
is mainly limited to checking compliance with the proce-
dural form of delivery of the notice and the competence
of the official who drew it up, without checking the factu-
al validity of the charges stated in the suspicion. The Su-
preme Court in its decision in Case No. 601/473/20 (2021)
effectively recognised as relevant, first and foremost, the
arguments concerning the jurisdiction of the entity and
the procedure for service, emphasising that the service of
the written text of the suspicion by an investigator other
than the one who drafted it does not violate the rights of
the suspect, provided that the suspicion was signed by an
authorised person and the investigator was a member of
the investigation team, thus, the scope of judicial review is
limited to the legality of the procedure, rather than the per-
suasiveness of the evidence. The position of the Cassation
Criminal Court regarding the subjects of appeal against de-
cisions on the cancellation of suspicion is recorded in the
official review for October 2021: the prosecutor and the
victim are not entitled to appeal against the decision of the
investigating judge to cancel the notice of suspicion since
the reasoning is based on the literal interpretation of para-
graph 10 of Part 1 of Article 303, Part 2 of Article 309, and
paragraph 7 of Part 1 of Article 393 Criminal Procedure
Code of Ukraine (2012). This demonstrates the asymme-
try of procedural levers: even when the defence wins at
the investigating judge level, the follow-up model remains
limited to the prosecution, reinforcing the conclusion that
priority is given to procedural certainty and authority, and
substantive objections to the evidence base are deferred to
other stages of the proceedings.
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In the practice of handling complaints about a notice of
suspicion under paragraph 10 of Part 1 of Article 303 of the
Criminal Procedure Code of Ukraine (2012), the key meth-
odological line is to distinguish between checking whether
there is a sufficient factual basis for reporting a suspicion
and a full assessment of evidence in the sense of establish-
ing guilt or proof beyond a reasonable doubt. In its official
review of court practice for the period from September 2019
to April 2020, the High Anti-Corruption Court (2020) accen-
tuated that the subject of the investigating judge’s review
covers not only compliance with the procedure for service
but also the prosecution’s achievement of the minimum
standard of sufficient grounds or evidence in accordance
with paragraph 3 of Part 1 of Article 276 of the Criminal
Procedure Code of Ukraine, i.e. the existence of evidence
that objectively links the person to a criminal offence and
justifies the continuation of the investigation; nevertheless,
the court does not substitute the consideration of the case
on its merits, does not establish the presence or absence of
a crime, does not verify the correctness of the qualification,
and does not assess the evidence as sufficient for a conclu-
sion of guilt. A substantial part of the defence’s complaints is
formulated as a denial of the unreasonableness of the suspi-
cion due to the lack of sufficient evidence, the inconsistency
of the suspicion with factual circumstances, or a reference to
a standard beyond a reasonable doubt, in particular, in the
case No. 1-ks/4910/268/19 (2019).

The High Anti-Corruption Court (2020) explicitly states
that in practice, these arguments shift the subject of veri-
fication towards an assessment of evidence on the merits,
while courts tend to interpret their role as checking whether
there is a minimum sufficient data for the procedural status
of a suspect, and not as a mini-examination of the prosecu-
tion. In this context, the review formulates a boundary: the
standard of sufficient reasons for the purpose of reporting
suspicion is lower than the standard of reasonable suspicion,
and criminal proceedings require consideration of the Euro-
pean Court of Human Rights’ approach to reasonable sus-
picion as the availability of facts and information capable
of convincing an objective observer of a person’s possible
involvement in an offence. The approach in Decision in Case
No. 760/24486,/19 (2019) is indicative, where the investi-
gating judge, refusing to dismiss the suspicion, proceeded
from the fact that the collected data reached the minimum
level of the standard of sufficient grounds, and arguments
regarding the proof of guilt and a full assessment of the evi-
dence were dismissed as beyond the scope of review at this
stage. The Appeals Chamber of the High Anti-Corruption
Court upheld this approach. The cancellation of suspicion is
an atypical phenomenon and occurs mainly on procedural
grounds, when the court establishes significant defects in the
procedural architecture of suspicion, which further confirms
the dominance of the formal procedural approach over the
substantive verification of the validity of suspicion and re-
inforces the thesis about the paternalistic nature of judicial
verification at the stage of pre-trial investigation.

Empirical data indicate the limited effectiveness of the
mechanism for appealing suspicion and the major role of
procedural barriers in the exercise of the right to judicial
control. According to official statistics of the Supreme An-
ti-Corruption Court for the first half of 2025, the category of
complaints against the investigator’s or prosecutor’s notice
of suspicion amounted to only 37 appeals that were under

consideration in the reporting period, of which 36 were
considered. Of the complaints considered, 21 were satisfied,
which is 58.3%, 8 complaints were returned without con-
sideration on the merits due to procedural grounds (22.2%),
and 1 was rejected. Aggregated data on all categories of
complaints against the actions of pre-trial investigation bod-
ies demonstrate a systemic problem of accessibility of judi-
cial control: out of 536 complaints considered, 188 (35.07%)
were completed without consideration on the merits, and
the return of complaints is almost half of this category (High
Anti-Corruption Court, 2025b). According to official HACC
statistics, in 2023, out of 218 complaints considered, 13
were satisfied with the notice of suspicion, which is only 6%,
while 177 complaints were rejected (81%) (High Anti-Cor-
ruption Court, 2023). According to the analytical report
of the judiciary for 2024, almost 80 thousand complaints
were received about the decisions, actions or inactions of
the investigator or prosecutor during the pre-trial investiga-
tion; 11.4 thousand complaints were returned, and 56.6% of
those that were not returned were satisfied (Supreme Court,
2024a). The high share of procedural appeals for which
proceedings end without consideration on the merits is an
empirical indicator of the formalisation and complexity of
access to judicial control at the pre-trial stage. According
to the official analytical report of the High Anti-Corruption
Court (2025a) for the first half of 2025, 188 of the 536 com-
plaints against the actions of the investigator and prosecutor,
that is, 35%, were completed without considering the merits
of the requirements, including the return of complaints as a
barrier procedural action. In such a context, the approach of
the Criminal Court of Cassation is fundamental, according to
which the investigating judge’s order to return the complaint
cannot be interpreted as a neutral technical action since it
effectively blocks the applicant’s access to the examination
of the merits of the arguments at this stage, and accordingly,
such a decision is subject to appeal review. This conclusion
is reflected in the official review of the practice of the Cassa-
tion Criminal Court for February 2024 with reference to the
decision in case No. 761/16819/23 of 01.02.2024, corre-
sponding to the provisions of the Criminal Procedure Code,
which expressly allows for an appeal against the decisions of
the investigating judge to return or refuse to open proceed-
ings on the complaint (Supreme Court, 2024b).

In terms of legal realism, this means a structural gap be-
tween law in books and law in action. At the level of formal
legislation, the Criminal Procedure Code of Ukraine (2012)
recognises the impugnability of a notice of suspicion, but
does so in conditions of postponement for 1 or 2 months and
limiting the window of filing a complaint to the framework
of a pre-trial investigation until it is closed or an indictment
is applied to the court. The basic term of investigation after
suspicion for a crime is defined as 2 months, that is, the situ-
ation is set normatively when the right to complain and the
period within which suspicion determines the trajectory of
production significantly overlap. Thus, the normative design
of the appeal of suspicion confirms the hypothesis about the
paternalistic nature of the criminal process: the postponed
terms, the closed list of appealed decisions, the formalistic
judicial control, and the manipulative potential of the allo-
cation of materials create a structural gap between formal
guarantees and real practice, which is the quintessence of
the institutional dominance of the state over the suspect in
criminal proceedings.



Psychological mechanisms of institutional domi-
nance and perception of procedural justice. The legal
structure constructed in this way forms a specific context
for the perception of the process as fair or unfair. The con-
cept of procedural fairness of T.R. Tyler (2006) allows
transferring the described phenomena of feelings of pow-
erlessness, distrust, and institutional dominance from an
intuitive level to a proven theoretical framework. In the
theory of T.R. Tyler, the key determinant of legal behav-
iour is not only the outcome of the decision but also the
perception of the quality of the procedure. There are four
central components: voice (the ability to be heard and to
have a real influence on the procedure), neutrality (impar-
tiality and consistency of standards), respect (respect and
dignity in treatment), trustworthy motives (the belief that
decisions are made for legitimate reasons). It is this matrix
that explains the mechanism for reducing the effectiveness
of appealing a suspicion: even if there is a formal right to
complain, the procedure is designed in such a way that the
suspect does not expect an honest hearing, and therefore
either does not initiate an appeal, or does it symbolically.

The regulatory design of challenging suspicion re-
inforces the lack of the voice component. The above-de-
scribed construction of deferred appeal periods and their
overlap with the basic terms of pre-trial investigation cre-
ates a structural psychological effect: a person who suffers
the consequences of suspicion through searches, temporary
access to property and documents, reputational losses, a
change in status in the eyes of the employer receives a sig-
nal that the state recognises the appeal of suspicion as ripe
only when the key period has already passed. This affects
the neutrality component: suspicion is perceived as an act
that is presumed to be correct de facto, and judicial control
as optional and deferred. In T.R. Tyler’s theory, such an
architecture reduces the legitimacy of institutions in the
perception of the addressee and transforms legal behaviour
into avoidance or passivity. A typical situation is when the
lawyer, having received a notice of suspicion for the cli-
ent, advises not to challenge it immediately, arguing that
the court will support the investigation at this stage, and
suggests waiting for the trial on the merits of the charge,
which is a manifestation of acquired impotence.

These behavioural effects are not declarative gener-
alisations: they can be traced in the typical argumenta-
tion patterns of the parties and in the repeated wording
of the reasoning parts of the decisions of investigative
judges. An analysis of the High Anti-Corruption Court’s
practice (2020) in considering complaints against notices
of suspicion shows that in most cases, the defence builds
its complaints around allegations that the suspicion is un-
founded and that there is insufficient and objective evi-
dence, or that it has not been proven beyond a reasonable
doubt. Meanwhile, there is a parallel discussion about the
limits of judicial review: whether the investigating judge
should assess the evidence base and the validity of the sus-
picion, or limit the review exclusively to procedural as-
pects of the delivery of the notification and formal defects
in the procedure. It is this inconsistency in determining the
subject of verification that forms the ground for acquired
helplessness: the participant in the process rationally pre-
dicts that their voice will be minimised, and adjusts the
procedural behaviour in advance to the expected formal-
ism of the judicial procedure.
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At the level of specific court decisions, this is evident
in two demonstrative repetitive patterns. The first model —
a procedural cut-off of the complaint as premature: the in-
vestigating judge states that the suspect did not have the
right to appeal before the expiration of the established one-
month or two-month period, and the corresponding decision
is not subject to appeal; in addition, the court records that
even the absence of a copy of the notice of suspicion in the
complaint materials makes it impossible to check the proce-
dure and determines the formal return of the complaint. The
second model is self-limiting of the defence’s reasoning as
a manifestation of self-censorship: in practice, the defence
sometimes specifically emphasises that additional explana-
tions do not contain an analysis of evidence and are reduced
exclusively to procedural defects and violations of the right
to defence, that is, the defence adjusts the complaint in ad-
vance to the expected acceptable verification format, avoid-
ing a substantive discussion about the actual validity of the
suspicion. This strategy is an empirical marker of institution-
al dominance: formally, the right to appeal is implemented,
but the actual component of the voice is reduced to narrow
procedural comments, which psychologically reduces the
readiness for procedural confrontation and increases the de-
fault of passive procedural behaviour.

An additional factor in the formation of institutional
dominance is the general background of public confidence
in law enforcement agencies and the judiciary. According
to the results of a nationwide public opinion poll conducted
by the rating sociological group in September 2024 commis-
sioned by the European Union Advisory Mission in Ukraine,
the level of trust in the Prosecutor General’s Office and the
National Anti-Corruption Bureau is about 33%, while more
than 60% of respondents express distrust of these institu-
tions; the lowest level of trust is recorded in the judiciary,
where only 25% of respondents trust it, while 72% — do not
(European Union Advisory Mission Ukraine, 2024). These
data demonstrate that for a notable part of the population,
interaction with pre-trial investigation bodies, the Prosecu-
tor’s Office, and the courts takes place in conditions of a
lack of basic trust. In this context, any manifestation of nor-
mative paternalism is perceived not as a rational technical
condition for organising the process, but as a confirmation
of the asymmetry of power and opportunities between the
prosecution and the suspect.

The Behavioural Law approach allows formalises what
is traditionally described as fear, demoralisation, and re-
source inequality, showing that the low effectiveness of chal-
lenging suspicion is the result of people’s predictable behav-
iour under pressure from risk, uncertainty, and authority.
The classical framework of Behavioural Law is based on the
fact that participants in legal relations systematically devi-
ate from the model of a completely rational subject due to
limited rationality (inability to process all information), lim-
ited willpower (tendency to delay complex decisions), and
bounded egoism (influence of social norms on decision-mak-
ing) (Jolls et al., 1998). In the context of reporting suspicion,
this manifests itself in several cognitive mechanisms. The
default effect and status quo: if the norm establishes a de-
ferred appeal period of 1 or 2 months, the default becomes
non-appeal during the most psychologically critical period.
Avoidance of losses: the person is afraid of worsening the
situation due to conflict with the system because of the risks
of harsher procedural decisions, so they overestimate the
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potential losses from active procedural behaviour. Acces-
sibility and authority heuristics: the information field in
which the suspect receives a signal that the state has already
made the decision supports the cognitive attitude that the
accusatory version is a priori stronger. Procedural complex-
ity effect: formally neutral procedural requirements for a
non-specialist become the cost of entry, and the person acts
according to the rule of minimising cognitive costs. Shift to
the present: the advantage of immediate stress reduction
over a delayed chance of a positive legal effect. The decision
of an investigator or prosecutor and the subsequent reaction
of the court may be vulnerable to systemic cognitive biases:
the anchor effect (the initial version of the prosecution sets
the perception framework), confirmation bias (the tendency
to confirm the initial suspicion), authority bias (increased
confidence in the position of a state body), status quo bias
(inertia to support a procedural decision already made).
Combined with a lack of a full-fledged voice of defence, this
creates a psychological effect of institutional dominance: the
procedure formally exists, but its behavioural design system-
atically shifts the result towards confirming suspicion.

Role conflict in the context of appealing a notice of
suspicion is a manifestation of a broader phenomenon of
transitions between institutional roles in the criminal jus-
tice system: a lawyer with previous experience as a judge
or prosecutor, a judge with experience as a prosecutor, or
a prosecutor with previous practice of law. Each of these
professional trajectories forms a specific set of institutional
loyalties, procedural habits, and internal regulatory guide-
lines that can influence strategies for procedural behaviour
and perception of the limits of acceptable procedural resist-
ance. A judge swears to administer justice objectively and
impartially (Article 54 of the Law of Ukraine No. 1402-VIII
“On the Judicial System and the Status of Judges” (2016)),
and the Code of Judicial Ethics (2013) establishes the obli-
gation to avoid conflicts of interest and conduct that may
raise reasonable doubts about impartiality. Law of Ukraine
No. 1697-VII “On the Prosecutor’s Office” (2014) establishes
in Article 18 the principles of impartiality, the rule of law,
and the prevention of conflicts of interest in the activities of
the prosecutor. Law of Ukraine No. 5076-VI “On the Bar and
Legal Practice” (2012) sets out in Article 11 the text of the
oath of a lawyer of Ukraine, where the lawyer undertakes
to comply with the Constitution of Ukraine (1996), the laws
of Ukraine, and the rules of lawyer ethics, while Article 4
establishes the principles of independence, confidentiality,
and priority of the client’s interests as the basis of advocacy.
These normative oaths function as psychological markers of
professional identity and form different normative expecta-
tions regarding priorities, style of procedural communica-
tion, and boundaries of procedural activity.

The transition between institutional roles generates
cross-loyalty not automatically, but in the presence of specif-
ic conditions related to the intensity of previous professional
experience, the length of stay in the previous role, the nature
of preserved professional networks, and the degree of inter-
nalisation of institutional norms. A legal conflict of interest
in a narrow sense requires the existence of a specific private
interest or connection capable of affecting impartiality. In-
stead, in socio-psychological optics, the previous role can
influence procedural strategies through internalised institu-
tional behaviour scenarios, preserved professional connec-
tions, reputational risks in narrow professional communities,

and the habit of an institutionally acceptable argumentation
style. The legislation establishes preventive mechanisms for
situations of increased risk of interinstitutional mobility: in
particular, Article 26 of the Law of Ukraine No. 1700-VII
“On Preventing Corruption” (2014) establishes restrictions
on part-time work and combining with other types of activ-
ities, in addition to the limitations after the termination of
activities related to the performance of state or local gov-
ernment functions, which provides for a ban for a year to
engage in activities that may lead to a conflict of interest.
The previous role in the opposite institutional position
can influence the perception of procedural fairness when
challenging a notice of suspicion through two mechanisms.
Firstly, at the level of the voice component of T.R. Tyler’s
concept of procedural justice, a lawyer with experience in
court or the prosecutor’s office can adjust the complaint in
advance to the expected formalism of judicial review and
avoid substantive criticism of the validity of the suspicion,
reducing the argument to procedurally safe formal objec-
tions. Secondly, at the level of the neutrality component,
there is an increased sensitivity to informal norms of institu-
tional interaction, which can give rise to self-censorship and
strategic minimalism as a rational adaptation to the domi-
nant expectations of the criminal justice system. According
to the theory of E. Goffman (1967), professional roles are
sets of expectations and behaviour scenarios, and institu-
tions reproduce them through mechanisms to maintain pub-
lic image and reinforce the authority of institutional speech.
E. Goffman (1959) uses a theatrical metaphor, distinguish-
ing between the front stage (the space of public performance
of a role) and the back stage (behind the scenes, where de-
viations from formal prescriptions are possible). In crimi-
nal proceedings, this is manifested as the tendency of the
actors of the system to maintain a consistent image of the
legality of the actions of pre-trial investigation bodies, which
psychologically complicates the recognition of suspicion as
unfounded for those who previously themselves were in the
role of a representative of the criminal justice system. Never-
theless, with formal safeguards in place, such as self-recusal
or recusal, restrictions on representing interests related to a
former body, ensuring transparency of procedural contacts,
and sufficient time between roles, these psychological effects
can be neutralised and should not be presumed inevitable.
The patterns of self-limiting argumentation and pro-
cedural cut-off of complaints described above are consist-
ent with the theoretical model of role conflict, where par-
ticipants in the process with previous experience in state
criminal justice bodies tend to minimise confrontation
with institutionally close bodies, choose careful procedural
strategies, and engage in self-censorship in assessing real-
istic chances and procedural risks. In a study by V. Zab-
orovskyi & V. Manziuk (2015), the principle of avoiding
conflicts of interest is considered as one of the principles
of advocacy, ensuring the implementation of the principles
of independence and confidentiality. The authors analyse
the legal nature of this principle, which is both the right
of a lawyer in relations with other entities to preserve con-
fidential information and the obligation not to disclose it.
The study explores situations when a lawyer who previously
held the position of a civil servant finds himself in a situ-
ation of conflict between loyalty to the public service and
the independence of professional protection of the client’s
interests, which creates a normative and ethical context of



double loyalty in the practice of law. The authors stress that
a trusting relationship between a lawyer and a client is im-
possible if there is even a potential conflict of interest. The
oath functions as a psychological and normative marker of
the role, and the role as an explanatory variable for the
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behaviour of a participant in the process at the stage of ap-
pealing a suspicion. A systematisation of the application of
theoretical concepts of procedural justice, behavioural eco-
nomics, and role conflicts to specific stages of the suspicion
appeal procedure is presented in Table 1.

Table 1. Matrix of applying psychological theories to the stages of appealing a suspicion

Stage

Tyler: procedural justice

Behavioural Law:
cognitive mechanisms

Goffman: role conflicts

1) Notification

Voice: a symbolic voice without
influence. Neutrality: a formal
guarantee with no real access.

Authority heuristic:
authorities are right. Loss
aversion: fear of making things

The role of “suspect” is imposed. Previous
experience in the opposite institutional

of suspicion Respect/Motives: the state’s worse. Default: non-appeal as Tole can shape role conflict and cross-
. P loyalty
position as “ripe the norm
.. Minimisation of confrontation with the
L L Default: passivity becomes the P ” .. -
Voice: delayed justice destroys norm. Present bias: immediate institutional team”. A participant in
2) Waiting time timeliness. Neutrality: the ) ) the process with previous experience in

(1-2 months)

procedure supports the state
through time

stress > delayed benefit.
Heuristics: low efficiency
demotivates

criminal justice bodies (court/prosecutor’s
office/investigation) is more likely to
choose soft, non-confrontational strategies

3) Preparation
of an appeal

Neutrality: the court as “part
of the system”. Respect: 14%
of returned complaints as
disrespect. Motives: 10-15%
success rate undermines trust

Heuristics: knowledge of
failures reduces readiness.
Loss aversion: uncertain costs
with low probability. Framing:
complexity as an “entry cost”

Impression management: building the
“right” role before the court. Cross-loyalty:
maintaining a “face” before the institution
and its informal norms may dominate over

confrontational tactics

Voice: formal provision without

Framing: the process as a

Court session as a “front stage”:

consideration. Neutrality:
4) Consideration formalism instead of evaluating
by the court validity. Respect: motivation
with the presumption of the
correctness of the accusation

“technical check”. Authority
bias: trust in the government
agency. Confirmation bias:
confirmation of the original
version

compliance with assigned roles.

Previous institutional experience
reinforces conformity in criticism of the
investigation/prosecutor’s office and the
tendency to act within the framework of
“acceptable” discourse for the institution

Negative decision: undermines all
components, creates a perception
that formal guarantees are
meaningless. Positive: rarity (10-
15%) as an exception

5) Decision and
strategy

Acquired helplessness: giving
up on resistance. Sunk cost:
expenses do not motivate
repetition. Loss aversion: fear
of repeated losses

Consolidating the role of “loser to the

system”. Professional self-censorship:

failure as confirmation of the limits of
institutional resistance

Source: compiled by the authors on the basis of the E. Goffman (1959; 1967), C. Jolls et al. (1998), T.R. Tyler et al. (2015), Law of
Ukraine No. 5076-VI “On the Bar and Legal Practice” (2012), High Anti-Corruption Court (2025a)

The matrix presented in Table 1 demonstrates the cu-
mulative nature of psychological pressure on a suspect dur-
ing all stages of the suspicion appeal procedure. The three
theoretical concepts mutually reinforce each other: T.R.
Tyler’s lack of procedural justice components creates a fa-
vourable environment for the cognitive biases described in
Behavioural Law, and Hoffman’s role conflicts further limit
the willingness to use formal safeguards. At each subsequent
stage of the procedure, negative experience accumulates,
which systematically reduces the legitimacy of institutions
in the perception of the suspect and transforms legal be-
haviour from active use of guarantees to passive acceptance
of the imposed status. The matrix allows operationalising
abstract theoretical concepts through their application to
specific procedural situations, enabling the empirical test-
ing of the institutional dominance hypothesis. The method-
ological value of such systematisation lies in the fact that
it explains the mechanisms through which the paternalistic
architecture of the criminal process is transformed into the
psychological effect of impotence and passivity. Particularly,
the matrix explains statistical data on the low efficiency of
appealing suspicions, the high proportion of returned com-
plaints, and general distrust of judicial institutions not as
random phenomena, but as natural consequences of the sys-

temic interaction of regulatory restrictions, cognitive biases,
and institutional role conflicts, which confirms the system-
ically determined nature of institutional dominance in the
Ukrainian criminal process.

Thus, the application of the theories of T.R. Tyler, Be-
havioural Law, and Hoffman demonstrates that the low effi-
ciency of challenging a suspicion is a systemically determin-
istic paternalistic architecture of the process: psychological
mechanisms turn formal law into a tool that suspects ration-
ally avoid using, which confirms the hypothesis of institu-
tional dominance as a psychological effect of the paternalis-
tic nature of the criminal process.

Criteria for real procedural equality and recom-
mendations for minimising institutional dominance.
Real procedural equality in the field of challenging a sus-
picion can be determined through a system of criteria that
correlate with the mechanism of the Criminal Procedure
Code of Ukraine (2012), can be tested in practice through
the category of law in action and covers the psychological
component of perception of justice. The test of accessibil-
ity of control presupposes the existence of a real window
of Appeal at the moment when a suspicion gives rise to
the most significant consequences, which can be measured
through an analysis of whether the suspect has an actual
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opportunity to challenge the suspicion before irreversi-
ble procedural consequences occur or the proceedings are
closed. The information symmetry criterion means the min-
imum standard of access of the defence to the factual basis
of reasonable suspicion before or during the examination of
the complaint, which can be verified by the existence of an
evidence disclosure procedure at the stage of consideration
of the complaint of suspicion. The procedural time criterion
provides for the possibility for a suspect to receive a court
decision within a time limit that makes practical sense, giv-
en the general terms of investigation after suspicion, which
can be measured by the average time for consideration of
complaints of suspicion by investigating judges. The test
neutrality criterion requires the court to apply a consistent
standard for assessing the validity of a suspicion, which is
not replaced by the presumption that the prosecution’s po-
sition is correct, which can be verified through an analysis
of the reasoning parts of court decisions as to whether the
court is investigating the factual basis of the suspicion or
is limited to formal verification. The resources non-discrim-
ination criterion means the absence of practices where a
prosecution gains a procedural advantage through control of
access to materials or the pace of proceedings, which can be
measured by the frequency of cases where the allocation of
materials is used to circumvent the investigation deadlines.
The criterion of respect and procedural dignity implies fixed
requirements for the motivation and communication style
of the court and the prosecutor, ensuring the component of

respect in T.R. Tyler’s sense, which can be verified through
the existence of standards for motivating decisions to refuse
to revoke suspicion.

For comparison, it is useful to refer to Continental mod-
els of criminal proceedings. In France, the mise “en examen”
institute is associated with the requirement for indicators
graves “ou concordants” (serious or consistent indicators),
and the decision to maintain or review the status must be
motivated; at the same time, the procedural model provides
for appeal mechanisms for the person in respect of whom
the instruction is performed (Code of Criminal Procedure of
French, 1959). The Code of Criminal Procedure of Germa-
ny (1877) demonstrates a different logic: intensive judicial
control of suspicion is concentrated primarily in the nodes
of coercion, for example, detention is possible only if there
is a dringender Tatverdacht (urgent suspicion) and a cor-
responding Haftgrund (grounds for imprisonment), and the
Beschwerde tool (complaint against procedural decisions)
ensures that court decisions and orders are reviewed with-
in certain limits. For the Ukrainian theme, this is a control
standard: in Continental models, institutional dominance is
softened by the fact that the threshold of suspicion and its
judicial review are formalised through criteria and proce-
dural channels, while the Ukrainian design of challenging
suspicion requires a clearer behavioural design and motiva-
tion standards. The systematisation of key parameters of the
Ukrainian mechanism for appealing suspicion in comparison
with the French and German models is presented in Table 2.

Table 2. Comparative analysis of suspicion standards and judicial control mechanisms

Parameter

Ukraine

France

Germany

Regulatory status
name

Suspect (status via notification of
suspicion)

“Mise en examen” (taking under

investigation by an investigating

judge)

“Beschuldigter” (accused;
status due to the actions of the
prosecutor)

Validity standard

“Sufficient evidence”; the criteria
are not specified in the Criminal
Procedure Code of Ukraine

“Indices graves ou concordants”
(serious/consistent indicators)

“Anfangsverdacht” (initial),
“hinreichender Tatverdacht”
(sufficient), “dringender
Tatverdacht” (urgent for the
guard)

The moment when
the right to appeal
arises

After 1 month (misdemeanour) or 2
months (crime)

After notification of “mise en
examen”; procedure “demande
de requalification”

Appeal against specific restrictions

(Haftpriifung, sofortige
Beschwerde)

Terms of initiation

1-2 months of delay + until the
closure of the proceedings or
applying to the court with an

indictment

10 days from notification;
to change the status every 6
months

“Haftpriifung” periodically;
“sofortige Beschwerde” no strict
deadlines

Subjects of appeal

Suspect, defence lawyer, legal
representative

Person under “mise en examen”;
decisions of the investigative
chamber

The accused, through
“Haftbeschwerde” and appeal

Assessment of the preservation

Standard of specific intervention

vseli?fgiiztti(c))i Formal flsfrileilt};/e‘;?;ilggér?e facto of grounds through “indices (dringender Tatverdacht +
graves ou concordants” grounds)
Investigating judge; limited appeal « » A “Beschwerde/sofortige
Instantiation (prosecutor/victim does not appeal Chambre de Iinstruction Beschwerde” to the Supreme

cancellation)

(appeal instance, 10 days)

Court; special “Haftpriifung”

Consequences of
cancellation

Decision to cancel suspicion;
consequences are not detailed

Status “témoin assisté” (assisted
witness) with fewer restrictions

Release from custody; the
prosecutor’s office may close the
proceedings (Einstellung)

Source: compiled by the author based on the Code of Criminal Procedure of Germany (1877), Code of Criminal Procedure of
France (1959), Law of Ukraine No. 5076-VI “On the Bar and Legal Practice” (2012)

The presented comparative analysis in Table 2 shows
structural differences between the Ukrainian paternalis-
tic model of judicial control over suspicion and European

continental analogues. The main difference is that the
French and German systems formalise the criteria for the
validity of suspicion through specific standards of proof



and provide immediate or periodic judicial control without
significant time delays. The Ukrainian mechanism is char-
acterised by the lack of clear criteria for the sufficiency of
evidence, a deferred appeal period, and the mostly formal
nature of the judicial review. In Continental models, institu-
tional dominance is mitigated through multi-level standards
of suspicion and extensive procedural channels of Appeal,
while the Ukrainian construction requires a clearer behav-
ioural design and standards of motivation to ensure real,
rather than declarative, procedural equality. The compari-
son reveals systemic shortcomings of the Ukrainian model,
which are directly related to the proposed hypothesis of the
study: the lack of formalised criteria for validity and delayed
access to judicial control create a space for the arbitrary use
of procedural powers by the prosecution. Continental expe-
rience shows that the effectiveness of judicial control over
suspicion is ensured not only by declaring the right to appeal
but also by specifying standards of proof, minimising time
barriers and ensuring meaningful, rather than formal, verifi-
cation of the validity of suspicion by the court.

Recommendations are structured in three areas: organ-
isational, procedural, and behavioural. Organisational rec-
ommendations include the introduction at the judicial ad-
ministration level of standardised minimum requirements
for the processing and admissibility of complaints through
the development of procedural templates and methodolog-
ical recommendations for suspects and defenders, consider-
ing the high share of returned complaints, which is about
14% of the total number filed, according to official statis-
tics for 2024. Statistical monitoring of the category of com-
plaints about suspicion and publication of generalisations of
practice in official analytical reports of the judiciary with
the allocation of separate indicators for complaints under
paragraph 10 of Part 1 of Article 303 Criminal Procedure
Code of Ukraine (2012) increases predictability and reduces
institutional fear due to better awareness of the participants
in the process about the chances of success of the appeal.
Training modules for investigating judges and prosecu-
tors on the psychology of procedural justice, according to
T.R. Tyler, as a practical standard for communication and
decision motivation, are necessary since trust in procedure
is a behavioural resource for the implementation of rights,
and the components of voice, neutrality, respect, and trust-
worthy motives should be integrated into judicial practice
through appropriate training programs.

The procedural recommendations provide for amend-
ments to the Criminal Procedure Code of Ukraine (2012) by
adding Part 1 of Article 303 of the Criminal Procedure Code
of Ukraine with a provision that allows immediate appeal
against a notice of suspicion in cases where a preventive
measure has been chosen on the basis of suspicion, property
seizure, or other significant restrictions on a person’s rights
since postponing an appeal for 1 or 2 months in such cas-
es deprives the remedy of practical meaning. Establishing a
minimum package of disclosure of the factual basis of suspi-
cion for the purposes of consideration of a complaint by sup-
plementing Article 303 Criminal Procedure Code of Ukraine
with the requirement that the prosecutor, together with the
response to the complaint, provide the investigating judge
with an extract from the materials of the proceedings justi-
fying the suspicion, with the possibility of familiarising the
defence with these materials in a mode that does not violate
the secrecy of the pre-trial investigation. Unification of the
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rules for calculating the terms and time of occurrence of the
right to complain in cases of allocation of materials or chang-
es in qualifications through amendments to Articles 217 and
303 of the Criminal Procedure Code, which clearly define
that the allocation of materials in relation to an already sus-
pected person does not change the moment of occurrence of
the right to appeal against suspicion and does not reset the
terms of pre-trial investigation, which are counted from the
date of initial entry of information into the Unified Register
of Pre-trial Investigations. Establishing clear criteria for the
reasonableness of suspicion in Article 276 of the Criminal
Procedure Code of Ukraine by setting the requirement that
sufficient evidence for suspicion must include specific factu-
al data that objectively links a person to a criminal offence
and complies with the reasonable suspicion standard formu-
lated by the European Court of human rights in case of Fox,
Campbell and Hartley v. the United Kingdom (1991) and
case of Murray v. the United Kingdom (1994).

Behavioural recommendations cover the standards of
communication of the prosecution through the approval
at the Office of the Prosecutor General of methodological
recommendations on the content of the notice of suspicion,
which provide for written explanations of rights in a clear
format without using complex legal terminology, avoiding
threatening rhetoric in the text of suspicion, and fixing neu-
tral wording that describes factual circumstances without
value judgments. For lawyers in situations of potential dou-
ble loyalty, it is recommended to introduce self-declaration
and conflict of interest management procedures. The rules of
lawyer ethics should contain provisions obliging the lawyer
to inform the client about the existence of past ties with the
pre-trial investigation bodies or the prosecutor’s office and
obtain the client’s informed consent to representation, sub-
ject to such communication. This requirement follows from
the principle of avoiding conflicts of interest described above
in the context of role conflicts of advocacy. It is mandatory
for the court to give reasons for decisions in a language that
demonstrates neutrality and respect, through the approval of
standards for the motivation of decisions refusing to quash
suspicion, which provide not only a reference to procedur-
al rules but also a specific analysis of the factual basis of
suspicion with an explanation of why the court considers
it sufficient in accordance with the standard of reasonable
suspicion. The proposed criteria and recommendations are
aimed at minimising institutional dominance through the
transformation of the procedural architecture from a pa-
ternalistic to a partner model, where judicial control over
suspicion is a real tool for verifying the validity of charges,
and not a symbolic procedure for confirming the position of
pre-trial investigation bodies.

Discussion
The results obtained allow interpreting the current Ukraini-
an model of appealing a notice of suspicion as a construction
in which formal recognition of judicial control is combined
with procedural parameters that narrow the timeliness and
intensity of verification of the actual basis of suspicion.
The normative design, which includes the absence of pos-
itively defined criteria for sufficient evidence, the delayed
emergence of the right to appeal for one or two months,
the limitation of the window for filing a complaint with-
in the framework of a pre-trial investigation until the time
of closing the proceedings or applying to the court with an
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indictment, along with the potential for procedural manoeu-
vring through the allocation of materials, gives grounds to
consider suspicion both as a tool for informing a person
about the grounds for criminal prosecution and a mechanism
capable of structuring the further trajectory of proceedings
until control becomes available. G. Jansen (2021) analyses
the need to update the roadmap of procedural safeguards
in Europe from the perspective of a practising lawyer and
formulates the thesis that procedural safeguards only work
if there is a workable design of remedies that provides real
access at an early stage. The delayed nature of access to con-
trol revealed in the results reduces its effectiveness precisely
at a time when the consequences of suspicion are most in-
tense due to searches, property seizures, reputational, and
organisational losses. L. Graham (2023), examining the rela-
tionship between freedom and its exceptions in an interna-
tionally comparative plane through the prism of Article Five
of the European Convention on human rights, demonstrates
that the legal justification of early restrictions on rights in
criminal proceedings requires control over the factual basis
of interference, which correlates with the problem of norma-
tive uncertainty of the standard of sufficiency of evidence
for suspicion, which factually transfers the establishment of
the threshold of suspicion to the discretion of the prosecu-
tion. E. Turkut & A. Garahan (2020) analyse the reasonable
suspension Test in the Turkish emergency regime after the
coup attempt and highlight the role of judicial deference
to the state, providing analytical optics to explain how the
formal presence of the European standard can co-exist with
practices that actually reduce the intensity of its application.
The results of the study demonstrate a different mechanism
of differentiation: not through an emergency regime, but
through a combination of deferred appeal deadlines and pro-
cedural-oriented control, which basically does not go to the
assessment of the actual basis of suspicion of content close
to the objective verification of the standard of the European
Court of Human Rights.

The problem of judicial control formalism, which is re-
corded in the results based on the material of national prac-
tice through the approaches of the Supreme Court and the
generalisation of the High Anti-Corruption Court regarding
the limits of verification, receives additional explanation
through research on cognitive mechanisms of legal deci-
sion-making and the inertia of the primary version of the
prosecution. C. Winter (2020) examines the importance of
behavioural economics for judicial decision-making in the
European Union and describes that even with formally neu-
tral procedures, judicial thinking can be sensitive to anchors,
inertia, and heuristics that affect the way information is in-
terpreted, which correlates with the fact that the initial proc-
lamation of suspicion sets the stage for further procedural
logic, and delayed access to appeal reinforces the status quo
effect. D. Teichman et al. (2023) compare biases in the legal
decisions of prosecutors, defence lawyers, law students, and
non-professionals and demonstrate that role positions in the
criminal justice system influence the assessment of proba-
bilities and the evidentiary value of information, which is
consistent with the thesis about the asymmetry of resources
and information between the prosecution and the defence
at the suspicion stage. E. Elaad (2022) examines tunnel vi-
sion and confirmation bias in investigators and ordinary cit-
izens in hypothetical criminal contexts and finds that the

primary version of an event can stabilise in the minds of
procedural actors and create selective information selection
that reduces the likelihood of early-stage suspicion revision.
A. Melcarne et al. (2022) analyse the interaction of prose-
cutors and judges on the material of French traffic viola-
tion cases through the prism of imbalances in punishment
decisions and demonstrate that institutional interactions in
criminal justice can influence results even if there are for-
mally uniform rules, which can be seen as an explanatory
framework for why judicial verification of suspicion tends to
a minimum standard and why the cancellation of suspicion
occurs mainly due to procedural defects, and not due to a
reassessment of the factual basis. J. Cabell et al. (2020) de-
scribe a taxonomy of the effects of interrogation techniques
and their impact on guilty and innocent suspects through an
assessment of the effects of different methods of obtaining
information, which supports the thesis that the quality of
primary information and the way it is obtained affect the
reliability of suspicion, and therefore the content of the min-
imum standard that the investigating judge actually checks,
and if judicial control is focused on the form and access to
its initiation is delayed, then the mechanisms for correcting
possible errors in early information are transferred to later
stages, where the status of the suspect has already managed
to create procedural and social consequences.

The high percentage of satisfied complaints against
the notice of suspicion in the High Anti-Corruption Court
(58.3% in the first half of 2025) is combined with a high
proportion of procedural returns of complaints without con-
sideration on the merits (35.07% of all categories of com-
plaints), which gives grounds to consider the availability
of judicial control as a parameter subject to measurement
and institutional audit. A study by S. St. Louis (2023) deter-
mines that early procedural decisions on preventive meas-
ures affect the subsequent outcome of a case, in particular,
the propensity for plea agreements, convictions, and severity
of penalties, which is applicable as an explanation for why
timely monitoring of suspicion can influence the behaviour
of participants in proceedings through a change in the bal-
ance of risks and incentives and push for strategies to min-
imise losses and delay active procedural actions. A. Martufi
& C. Peristeridou (2020) analyses the objectives of pre-trial
detention and the search for alternatives in the European
context and demonstrates that the early stages of criminal
proceedings require safeguards since it is at this stage that
disproportionate consequences may arise in conditions of in-
stitutional inertia, which correlates with the conclusion that
a delayed appeal against suspicion and a narrow window of
its implementation weaken the proportionality mechanisms
at the moment when suspicion actually determines the pro-
cedural regime.

The psychological block of results through the theoret-
ical matrix of T.R. Tyler, Behavioural Law, and Hoffman
finds support in foreign empirical works on the perception
of procedural justice in criminal proceedings. J. Ansems et
al. (2021) examine the subjective perception of procedural
justice among defendants and accused persons and establish
a link between how institutions provide the opportunity to
be heard through the voice component, demonstrate neu-
trality through the neutrality component, and show respect
through the respect component, which, within the scope
of the results obtained, correlates with a deficit of voice,



institutionally embedded in the deferred right of appeal,
where the procedure formally exists, but the signal of its
admissibility appears after a period when the suspicion has
already had consequences. M. Van Hall et al. (2024) re-
view the perception of procedural justice among detainees
through qualitative interviews and its connection to satis-
faction and legitimacy of institutions describe that for the
addressees of the process, not only the outcome matters, but
also the manner of interaction with the police, the prose-
cution and the court, and demonstrate that the experience
of fair treatment increases cooperation and acceptance of
institutional decisions. While the results obtained describe
a situation where the very design of access to control and
the high proportion of procedural appeals returned shape
the perception of the system as one that does not encourage
early procedural activity, and therefore, even with proper
communication in specific proceedings, structural time, and
procedural barriers may have a greater impact on behaviour
than interpersonal aspects of interaction, which is explained
by differences in institutional contexts, where in the com-
pared foreign data sets, procedural accessibility of control
is often considered a given condition, where the results ob-
tained indicate its deficiency as a separate variable.

The results of the study show that the Ukrainian design
of appealing a notice of suspicion functions as a combination
of delayed access to control and practices that tend towards
procedural verification instead of analysing the actual basis
of suspicion. The revealed gap between the norm on paper
and the practice of its implementation is formed through
the interaction of normative design, cognitive decision-mak-
ing mechanisms by procedural actors, and the perception of
procedural justice by suspects in conditions of limited access
to control. Early procedural decisions on suspicion can influ-
ence the trajectory of the case and the behaviour of partici-
pants through the structure of incentives and risks, and the
lack of a voice component through time barriers reduces the
legitimacy of institutions in the perception of suspects. The
inertia of the initial version of the prosecution, reinforced
by delayed judicial control, creates conditions for stabilising
the suspicion without checking its factual basis at an early
stage, which transfers the mechanisms for correcting possi-
ble errors to later stages of the proceedings.

Conclusions

The study was devoted to the analysis of paternalistic limita-
tions of procedural guarantees for appealing a notice of sus-
picion in criminal proceedings of Ukraine through the prism
of normative construction, psychological mechanisms, and
criteria for real procedural equality. The hypothesis that the
paternalistic nature of the criminal process forms the psy-
chological effect of institutional dominance, which reduces
the effectiveness of the exercise of the right to appeal against
suspicion even if there are formal procedural guarantees,
was confirmed through a comprehensive normative, empiri-
cal, and theoretical analysis.

The normative design of the appeal against suspicion
revealed systemic paternalistic features: the time limits for
appeal were postponed for 1 or 2 months, the lack of pos-
itively defined criteria for the validity of suspicion, a legal
gap in the mechanism for allocating pre-trial investigation
materials, and a limited window for filing a complaint
until the proceedings were closed or an indictment was
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applied to the court. The analysis of the judicial practice of the
Supreme Court and the High Anti-Corruption Court indicat-
ed the dominance of the formal procedural approach, when
the border of judicial control is drawn along the line of legal-
ity of the procedure, and not the persuasiveness of evidence,
which confirms the structural gap between formal guarantees
and real practice. Empirical data demonstrate the limited ef-
fectiveness of the mechanism: according to the statistics of
the Supreme Anti-Corruption Court for the first half of 2025,
the share of satisfied complaints against reports of suspicion
is 58.3%, while 22.2% of complaints are returned without
consideration on the merits due to procedural grounds, and
aggregated data on all categories of complaints against the
actions of pre-trial investigation bodies indicate that 35.07%
of procedural appeals are completed without consideration
on the merits of claims. The application of T.R. Tyler’s theo-
ries of procedural justice, the behavioural economics of law,
and Hoffman’s role conflicts allowed operationalising the
mechanisms for transforming normative architecture into
the psychological effect of impotence due to the lack of com-
ponents of voice, neutrality, respect, and trust in motives,
which systematically reduces the legitimacy of institutions
in the perception of a suspect. Role conflicts that arise in
the context of transitions between institutional roles in the
criminal justice system, particularly when a lawyer has pre-
viously held the position of judge, prosecutor, or worked in
pre-trial investigation bodies, further limit the willingness
to use formal guarantees due to the tendency to minimise
confrontation with bodies perceived as institutionally close,
which increases the psychological barrier to the exercise of
the right to appeal against suspicion. A comparative analysis
of the French and German models has exhibited that con-
tinental systems mitigate institutional dominance through
formalised criteria for the validity of suspicion, multi-level
standards of proof, and immediate or periodic judicial re-
view without significant time delays. Based on the criteria
of real procedural equality, a system of organisational, pro-
cedural, and behavioural recommendations for the transfor-
mation of the procedural architecture from a paternalistic to
a partner model is formulated.

The results obtained are of conceptual importance for
understanding the mechanisms of institutional dominance
in criminal proceedings as a systemically determined phe-
nomenon that occurs not only through regulatory defects
but also through the interaction of legal structures with cog-
nitive biases and role conflicts of participants in proceed-
ings. Promising areas of further research are the empirical
analysis of the impact of amendments to the Criminal Pro-
cedure Code on the effectiveness of appealing a suspicion,
the examination of the practice of applying procedures for
managing conflicts of interest of lawyers, and the study of
the relationship between the style of motivating court deci-
sions and the perception of procedural justice by suspects.
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MaTtepHaAicTCbKi MeXi npouecyarbHUX rapaHTiU: NCUXOAOTiUHiI
Ta NpaBoOBi aCNEeKTU OCKap>XeHHA NOBIAOMAEHHSA NPOo NiA03py

PycnaH BinoKiHb

AOKTOP HOPUAMYHUX HAYK, AOLLEHT

MoATaBCbKMI YHIBEPCUTET EKOHOMIKM Ta TOPTiBAI
36000, ByA. IBaHa baHka, 3, M. [ToATaBa, YkpaiHa
https://orcid.org/0009-0009-2833-9843

AHoTanisa. Y craTTi npejicTaBjieHO KPUTHKY IaTepHAJIiCTChKOI apXiTeKTypu Ipollecy OCKapXKeHHA MiJl03pH, 3 MeTOI0
dopmysIOBaHHA KpuUTepiiB IpolecyajpbHOI PIiBHOCTI dYepe3 iHTerparlilo KOHIMI[ili CIpaBeAIMBOCTi, MOBeOiHKOBOL
€KOHOMIKM Ta pOJIbOBUX KOHQUJIIKTiB. MeToJOM AOKTPHWHAJIBHOTO aHaslidy MOCIi[KeHO HOPMAaTHBHY KOHCTPYKIIilO
OCKap>XeHHsI MiJT03pH, 110 BUABUJIO CUCTEMHi MAaTEPHAIICTChKI PUCH Yepe3 BiJKJIa/leHi CTPOKU OCKapXXeHHsA Ha OOuH abo
[Ba MicCAIli, BifICyTHiCTh NO3UTUBHO BU3HAUYEHUX KPUTEPiiB OOIPYHTOBAHOCTI IiJO3pH Ta MIPABOBi NPOTraJIMHU Y MeXaHi3Mi
BUMiJIeHHsA MaTepiasiB OCYI0BOTO po3cJiAyBaHHA. MeToAOM KeHc-CcTa/li Ta KOHTEHT-aHaJIi3y JOCHi)KeHO MPaKTUKY
BepxoBHoro Cyny Ta Bumoro aHTHKOpYNLiMHOIrO CyAy, IIO 3acBigumia JOMiHyBaHHA (POpMaJsbHO-NIPOLeYPHOTO
HigxoAy A0 MepeBipky mifo3pyu. MeToaoM (QyHKLIiOHaJIBHOTO aHalidy oQimiliHOI CTaTMCTHKMA BCTAHOBJIEHO, IO YacTKa
3aJI0BOJIEHUX CKapr Ha Mifo3py y Bumomy aHTHUKOpyNIiiHOMYy cyAi cTtaHoBUTb 58,3 % y mepmomy mniBpiuui 2025
pOKy, BomHoYac 35,07 % npouecyasbHUX 3BepHEHb 3aBepLIyeThCA 0e3 po3rjiAfy IO CYTi yepe3 IpoliecyasibHi MifCTaBu.
Pe3ysbTaTi [OCHTi[KEHHA AEMOHCTPYIOTh, 1[0 3aCTOCYBaHHS MIiKXOUCHMIUIIHADHOI TEOPETHYHOI PaMKU [103BOJIMJIO
onepalfioHaIizyBaT MexaHi3Mu TpaHcdopMalil HOPpMATUBHOI apXiTeKTypy B IICUXOJIOTiYHUI edeKT 6e3cuiuid 4yepes
AedillUT KOMIIOHEHTIB rojiocy, HeHTpaJsibHOCTi Ta moBaru. PosboBi KOHGUIIKTH, 1[0 BUHUKAIOTh 3a YMOBHU IIepeXO[iiB
MiX iHCTUTYLiHUMH POJIAMH Y CHUCTeMi KpUMiHaJIbHOI I0CTULII, JOAATKOBO OOMEXYIOTb TOTOBHICTh BUKOPHUCTOBYBATH
dopmasnbHi rapantii. ITopiBHAJBHO-IPAaBOBUI MeETOJ BUABUB, IO (paHIy3bka Ta HiMellbka CHCTeMHU MOM SKIIYIOTh
iHCTUTYIiliHe qOMiHYBaHHA Yepe3 ¢popMaTizoBaHi KpuTepii 06rpyHTOBAHOCTI MiJO3pU TA HETAWHUN CYIOBUI KOHTPOJIb.
PesynpTaTul migTBEpAXYIOTh TilOTe3y, M0 HU3bKA e(PEeKTUBHICTh OCKapXeHHs MiJo3pU € CUCTEMHO [IeTePMiHOBAHOIO
B33a€MO/Ii€l0 IPAaBOBUX KOHCTPYKI[ill i3 KOTHITUBHUMU yIepeKeHHAMU Ta pOJIBOBUMU KOH(QIIKTaMU y4YaCHUKIB
npoBakeHHA. [IpakTUyHaA 3HAYMMICTh JOCIIiIKEHHA MOJiArae B po3poOlli crcTeMy OpraHizaliiHuX, IpoliecyaJbHUX Ta
MOBEeAiHKOBUX peKOMeHalii moao TpaHchopmaliil nporecyajbHOl apXiTeKTypH BiJl IaTepHaIiCTChKOIL JO MapTHEPChKOI
MozeJti
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